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BETWEEN: @r@gjl Pre 'ﬁ;ﬁ [Rm) josa.
BOB EMEKA IYASARA }  APPLICANT . ,
AND
|
1. CHIOMA IJYASARA
2. NIGERIAN CUSTOM SERVICE BOARD
3. FCY WELFARE DEPARTMENT 7 RESPONDENTS
4. MR.IYASARA IFEANY! HENRY
5. PREMIUM PENSIONS LIMITED ) P

MOTION ON NOTICE

BROUGHT PURSUANT TO SECTIONS 241(1) (a) OF THE CO TMIUTION OF THE
EDERAL REPUBLIC OF NIGERIA 1999 (AS AMENDED): ORDER RULES 1,2 &

THE COURT OF APPEAL RULES 2021 AND UNDER THE INHERENT JURISDICTION.
THIS COURT

TAKE NOTICE that this Honourable Court shall be moved on the

........... gday of
Crosnebrmrenreainrne « 2025 af the hour of 9 O'clock oh the forenoon or soon
therecfter as Counsel on behalf of the Applicant shall be hedrd praying this
Honourable Court for the following:
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1. AN ORDER of this Honourable Court extending the time within which the
Applicant may seek leave to appeal against the judgment of the High
Court, Abuja Division sitting on appedl pet J.O Adeyemi-Alayi, J, and R.|

Kanyip, Jin Appeal No.: CVA/243/2019 Belween CHIOMA IYASARA V.[BOB
EMEKA {[YASARA & 4 OTHERS o elivered on 19t March, 20241

2. LEAVE fo the Applicant fo apped! against the judgment of the High Chuirt,
- Abuja Division sitting oh appeal per J.O Adeyemi-Ajayl, J, and R.I Ka vip,
Jin Appeal No.: CVA/243/2019 Belween CHIOMA IYASARA V, BOB EMFEKA
IYASARA & 4 OTHERS delivered on 19th March, 2024,

3.:_,#Exfension of time within which the Appiicant mcy dppeal against|the
&5 ont of the High Court, Abuja Division siting on appeal per| 1.0
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Adeyeml-Ajayl, J, and R.| Kanyip, J In Appeal No.: CVA/243/201% Befween
CHIOMA IYASARA V. BOB EMEKA IYASARA & 4 OTHERS delivered gn 19t
March, 2024

AND for such further or other orders this Honourabie Court may deerh fit to
make in the circumstance.

TAKE FURFHER NOTICE that the grounds upon which this motion s

predicated are as follows:
1.

The Applicant was the 1+ respondent in the appeadl filed before the
Is Respondent before the High Court of the Federal Capital Tgrritory
against the decision of the Family Court of the Federdl Chipital
Tetfifory.
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The Applicant filed ¢ brief of argument in the sqid appeal befofe the
High Court of the Federal Copital Temtory through his counsel on
record.

The said appeal was adjourned to different appeal cycles Kefore
different pariels as constituted by the Honourable Chisf Judge pf the
Federal Capital Teritory but no hearing notices were served on the
1% Respondent.

The said appeal was also heard without the service of any hearing
nofice on the applicant as the applicant was not noftified, by ¢ny
hearing notice as fo the time and plage of the hearing of thg scid
appeal,

That having not been notified of the date of the hearing of the said
appeal, the applicant was also not notified by any hearing npfice
duly served on him or his counsel of the date of the dellvery gf the
judgment in the said apRedl.

The Applicant only became aware that g judgment had been
delivered in the said appeal when on the 10t day of March, [2025
officials of the Premium Pensions coniacted his family in Ogutal Imo
State fo inform them that they had received a formal request [from
the coumsel to the 1 Respondent demanding that the pehsion
contribution of his fate father, Anthony lyasara should be paid to the
I Respondent, his estranged wife, and that the said letler of }e 1

Respondent's counsel was accompanied by a copy of the judgment
delivered on 19 March, 2024 in Appeal No: CVA/243/2019% Between
CHIOMA [YASARA V. BOB EMEKA IYASARA & 4 OTHERS by the |High
Court of the Federal Capital Territory, Coram: J.Q, AdeyemI-Ajnliyl, J
and R.I Kanyip, J.
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FOR SERVICE ON:
1.

7. That the sald judgment set aside the judgment of the Family {Court

which had found that the pension contribufions of the Appltant's
late father, Anthony lyasara be applied for the beriefit and inpkeep
of his two children, the applicant and his step sister, who §s the
daughter of the 1% Respondent.

8. That as ot the 10m March, 2025'when the Applicant became dware

of the said judigment the period preseribed by law within whidh the

Applicant may appeal against the said ludgment as of right to this
Honourable Cowrt had lapsed.

?.  The Applicant requires an order of this Harfourable Court extending

time and granting leave for him to appeal against the said judgment
delivered on 19t March, 2024 in Appeal No.: CVA/243/2019 Befiveen
CHIOMA IYASARA V. BOB EMEKA IYASARA & 4 OTHERS by th{High
Court of the Federal Capital Tertitory, Coram: 1.0, Adeyeml-Afayi, J
and R Kanylp, J.

10. The Applicant has dlready prepared his draft notice of appeal
against the said judgment, and will flle same if the time is extehded
for him to do so by the Order of this Honourable Court.

tl. The Respondents wil not be prejudiced by the grant of this
application.

DATED rms.....!.g?fmvor Mﬂi‘&ff . 2025

VCHIKE §. EKEOCHA. ESQ/ ’
AZUBIKE MONEKE, ESQ
ONYEKA' A, UZOWURU, ESQ
CHRIS i. UKPAL, ESQ
(Counselto the Applicant)
Suite 2011, Anbeez Plazaq,
Ione 5, Wuse, Abuja
Tel: 08023214999
hikezie.eke @nigetianbar.

157 RESPONDENT
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CJO HER COUNSEL

GECFFREY UWADIEGWU OPUTA, ESQ
SUITE 16D, LAKE CITY PLAZA,

PLOT 1097, OLADIPQ DIYA WAY,
GUDU DISTRICT, ABUJA

28D RESPONDENT
CUSTOMS HEADQUARTERS
ZONE 3, WUSE, ABUJA

3% RESPONDENT
ARTS & CULTURE BUILDING,
AREA 10, GARK], ABUJA

41 RESPONDENT
UMUNKWOKWOMOSH! VILLAGE,
QGUTA, IMO STATE

5H RESPONDENT
NO. 4§ AGWU CLOSE.
AREA 3, GARKI, ABUJA




L 1N

BE N:

BOB EMEKA IYASARA }  APPLICANT

AND

1. CHIOMA IYASARA )

2, NIGERIAN CUSTOM SERVICE BOARD

3. FCT'WELFARE DEPARTMENT >  _RESPONDENTS
4. MR. IYASARA IFEANY] HENRY

5. PREMIUM PENSIONS LIMITED

l. Mrs Genevieve lyasara Agorua, female, adult, Christian, Njgerian Citizs
Jahi District, Abuja Abuja, do makeOath and state as follows:

1.

IN THE COURT OF APPEAL OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION
} HOLDEN AT ABUJA

APPEAL NO:

APPEAL'NO.: CVA/243/2019
CASE NO.: APP/10/2018

AFFHDAVIT IN SUPPORT OF MOTION ON NOTICE

That I am the elder sister of*itié lcte Anthony lyasara and the aunt o
Emekaiflyosara, the son of the deceased Anthony lyasara, Yvho i
applicant before this Hondurable Court. '

N of

F Bob
5 the

That by vitue of my position oforesaid | am conversant with the facts

deposed to hereln.

That [ have the consent of the Applicant¢:depose 1o this affidavi.

Thatiknow as o fa that the Applicant was the 15t respondent in the ap
fled before the 1# Réspondent hereln before the High Gourt of the fe
Capital Tertitory against the declsion of the Fomlly Court of the Fe:
Capital Teritory.,

That T know as a fact that the Applicant filed a brief of argument inthd
appeci before the High Court of the Federal Capital Territory throug
counsel on record, Chike S. Ekeochg, Esq,

pedt
neral
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h his
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10.

11.

¥

Ihat | know as a fact that the said appéal was adjourned to différent
appeal cycles before different panels s constituted by the Honoufable
Chief Judge of the Federal Capital Termifory prior to the hearing of the said
appedl but no hearing nofices were served on the 15t Respondent.

That I know as a fact that the said appeal was also heard without the
service of any hearing notice on the applicant as the applicant'wal not
nofified by any hearing notice as to the fime and place of the hear g of
the said appeal.

That 1 know as a fact that the applicant was dise nat notified byl any
hearing nofice duly served on him or his countéel of the dateof the deljvery
of the judgment in the said appeal.

That | know as a fact that the Applicant only became aware thiat a
judgment had been delivered in the said appeal when on the 10 ddy of
March, 2025 officicls of the Premium Pensions contacted our famlly in
Oguta, Imo State to inform us that they had received a formal request from
the counsel to the 1 Respondent demanding that the .pession
contribution of his late father, Anthony.lyasara should be paid to tHe 1+
Respondent, his estranged wife, and that the said letter of the 14
Respondent’s counsel was accompanied by a copy of the judgment
delivered on 19t March, 2024 in Appeal NG.; CVA/243/2019 Befween
CHIOMA IYASARA V. BOB EMEKA IYASARA & 4 OTHERS by the High Couri of
the Federal Capital Temitory, Coram: J.0, Adeyemi-Afayi, J and R.I Kapyip,
J. A cerfified true copy of the sald judgment Is attached as Exhiblt A.

That It was after the said communication from Premium Pension, thi 5h
Respondent hereln that the Applicant realized that the said judgment
delivered on 19t March, 2024 had set aside therearller judgment of the
Family Court of the Federal Capital Teritory which had Ordered that the
pension confributions of the Applicant's late father, Anthonyslyasaratwith
the Nigeria Customs and the Premium Pensions should be applied fof the,
benefit and upkeep of his two children, the applicant and his step gster,
who is the daughter of the 1% Respondent hergin.

That | know as a fact thaf as af the 10 March, 2025 when the Applizant
became awcre of the sald fudgment the period prescribed by law
which the Applicant may appeal against the said judgment ¢s of rig
this Honourable Court had lapsed. That the Applicant is aggrieved by'the
soid judgment. :

Sa oa «
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12.  That the Applicant requires an order of this Honourable Court exiending

lime and granting leave for him to appedl against the said judgment
delivered on 19% March, 2024 in Appeql No.: CVA/243/2019 Between
CHIOMA IYASARA V. BOB EMEKA IYASARA' & 4 OTHERS by the High Cdurt of

the Federal Capital Tertltory, Coram: J.0O. Adeyemi-Alayi, J and R Kényip,
J.

t3. That the Applicant has already prepared his draff notice of appedaiagainst
the said judgment, and will file same if the fime is extended for him o do
s¢ by the Order of this Honourable Court. A copy of the draff Nofice of
Appeal is aftached hereto as Exhiblt £

14, The Respondents will not be prejudiced by the grant of this application.

15.  Thatldepose to this affidavit in good'faith belleving the content to bg true
and in accordance with the Qaih Act.

PEPONENT
Sworn to “t[q!f- Regishy of the Court of Appeal, Abuja Diviston
this .....Lbi.......day of LV EECLT 2025
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N THE BIGH COURT OUTHLTEDTRAL CAPITAL TENPITONY
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA
BEFORE THEIR LORDSHIPS:
HON. JUSTICE J, O, E. ADEVEMI AJAYI (PRESIDING JUBGE)
HON. JUSTICE ROSEMARY. 1. KAXVIP (HOK. JUDGE)
DATED THIS 19" DAY OF MARCH 2024

" APPEAL NO: CVA243/2019
CASE NO: AYP/10/2018
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BETWEEN:

CHIOMA IYASARA e AFTERZANT

ARD
1. BOB EMEKA IYASARA )

(Suing through Folashade Bob Iyasara)
2, NIGERIAN CUSTOMS SERVICE BQARD
3. FCT WELFARE DEPARTMENT ?‘ RESPONDENTS
4. MR. IYASARA IFTANYT HENRY ’
5. PREMIUM PENSIONS LIMTTED

« JUBGERMENT.

DELIVERED BY RON. JUSTICE ROSEMARY . 1. KANYIP
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This appeal probes into the correctness of the decisio af'the Famils Conty, Wose
Zue 2. Abujo Thereinafier sddrased as the lowe) Courii i cage N, APPHE 2048,

deliversd on 26" J uly, 2019. Bat an AppHEcation for Commentement taken out on -

33/7/2018, dlong with Metion on Notice the Ist Respondant. (the Plaintiff at the
trial Couryj elaimed four (4) reliefs, as follpws:

&, An Order of this Honourable Court thag the applicant being the only son of
late Mr lyasare Asathony Chukwu, be made the sole beneficiery of the*
entitlements due to his lata {ether.

b. An order of this Honourable (Iimm directing the Nigerizn Custom Service 10
stop fortbwith the pavment to Chioma. lyesdra the 2nd defendznt and pav
same into a joint account,

¢. An order of this Honoursble Court for the Ingd defendant to refund the 10tal
surn of money being the welfare package of late Mr. lyasara Anthony
Chukwndi paid into her account back to the applicant being the bonaRde

Fos

J

beneﬁciary.‘
d. And for such othet and further orders as this Bonourshle court may deem fit

Jo make in the cirevmistancs of s case.
At the trial, ?f:e following persons testified for the 1™ Respondent:

a. Foleshade Bob Iyasara (PWI) (Sce pages 67-74 of the Record),

b. Mr. Chinedu Cnumonu (PW42) (Seq pages 75-801" Respondent of the
Record)

0. Mrs. Genevieve Tyasara Agorua (PW3) (See pages 83-88 of the Record).

The Appeliant testified In person 2s DWT through 2n interpreter, {See pagez 90-
100 of the record) while the 2nd-5th Respondents did not file any procasses and
did not lead any evidence at the trial, At the end of the trial, the Appellant end the
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1st Respondent filed their respective Final Writlen’Addresses and the wial Coun
adjourned for Judgment, The wial Court entered judgment In favaur of the s
Respondent, (the Plaintff at the trial Court) thus:

~ Tha .the ¥t and Sty Cefenderss shall epsure homeafaeth 2T T

whatever entitted to late Iyasara shall be paid into 3 jomt account

maintainable in a reptrale bank for the benefit of the applicant and his -

sister {danghter to 2nd defendant).

b. That the 3rd respondent being the siztutory body responsibla for the well-
being of a child of the fami]y shall ensure the ptotection of these thildren.

¢. That the 31 respondent shall ensure total compliance with this erder and
this order is made in the spirit and (sic) Child Riglt Act. 2003.

Dissatisfied with the j’udgmcm of the Honourable trial Court delivered on
26/7(2019; the Appellant filed a Notice of Appeal containing 9 Grounds. of Appeal,

The judgment of the Honaurable 1rial Comt anpealed agains: is an pagss_ 101 10,

1 -+
108 of the Record of Appeed (ROA), while the Appellant's Notice and Grounds of
Appeal is mﬁ:ages 109to 116 of the ROA.

The Appellart herein, formulated 4 issiies for the determination of thig Appeal to
wits

1. Whether the judgment of the trial Court is valid and can subsist in view of
the comtradictory evidince given at the widl for and on behalf of the Ist
Respondent; and in view of the contradictory unsubstantiated findings f the
trial conrt. {Grounds 1, 2 and 9)

2. Whether the judgment of the wial court it based on valid, cozent and

verifiable evidence before it. (Grounds 3, 4, 6 end 7)

~
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3. Whether the constitutional right o fair hearin.g of the Appellam was
violated by the wial court and whether the trig) court had Jurdsdiction when it
sat ovexr, heard anél determined the case, fhe subject-matter of this appeal
{Grounds 5 and &) )

4. Whether the Imerest of a child can deprive the Appellant of the
constitutienal right 1o her property. {Ground 7)

Qn the iasues raised, learned Counsel for the Appellant argued that the evidencs of
PWI and PW2 swyere shrouded in inconsistency and contradiptions while PW3's
lestmony was 2 mere hearsay. Further to that, the judgment was n;atcriall\:
contradictory; resulting info perversezess. He also mamtamed that the judgment of
the tisl Court is not based on valid, cogent and verifiable evidenge befors it.

Learned Covnsel posited also that the Count did not consider his written 2ddress in
amjving at the judgment and thus derded the Appellaat her constitutional Right of

Fair hearing, He arguf:d ane mamha,ned that *.he mai Cowrl was not properly

e R T R W i e it e

constituted with the M 2gistrats appesring alone W‘ﬂmuE th*arcomplﬂsnnly pyovidad
2 assessors umdl ju J_dgmmt which robs it of jerisdicion to heve entertained the
maiter, He finally submitted that it is imoncci;able that the Hon. Family Cour
indge will completely and éotally divest her of #ll interest in the estate and all her
riglts o her property end vest same on the 1® Respondent asd the daughtar of the
Appellant exclusm ely. He wrged the Coprt 10 sst eside the Judgment of ths trial

Court.

Leaned Coumsel for the 1% Respondent filed his Brief of Ar gument on the 15" day
of Nowmbe; 2022 with & motion to regularize same. This motion with mumber
M/246°2022 was not moved as the 1* Respondent hns not been in Coumy sieg ft
was filed Counsel for the Appellant, G. T. Iorver movad a motion that same
Application be struck out which was granted by the Court.
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It 15 nat disputable that the Respondenis applied-to Court to regularize their Brief '

v.oich wad fled oul of time b ssme was sougk ow for non sppearance of the 17
Respondent, We[l,vfailure to regularize their position should not b&‘ enough liberty to
disregard or discountenance the Brief of Argument 2lready filed, The Comy camner
close its eyes in the interest of justice 1o th; said Briel The story woul have.been
different if the Respondents had filed 1o file any briefat all. This court follows the
view expressed in the case of NWANKWO V5. KARU (2010} 6 NWLR (PT.1189)
62 AT 91 AND OBO & ORS V8, OBAJI & QRS (2016} LPELR~42691 (CA) (PP.
7-8 PARAS, D-I) and hold that the Failore of the Appellants to regularize their Brief
of Argmnent does not rendér the brief to be incompetent, The court shall consider the

bri={ for the puspose of this Judgment. )

Leamed Caunsel for the 5® Respondent also filed his Brief of Argument on the 2™
day of November 2021.

During the hearing, learned comnsed for the appeliam, G. T, lerver (Holdlrg the

e

brief of G. U, Oputa Ecq,) adopied the appellant’s brief of a‘r'g‘m‘nen:; fl.‘led‘b; o

June, 2020 gand as representing his erguments {or the appeal. He urged the Court w
eliow i, Szrmlarl), leamed counsel for the 5 Respondent, Lavra E, Oviawe th,
adoptad the 5 respondent s brief of argumen, dated 28" Qctobar 2021 and ﬁled
on 2% November 2021, us formning his reaviions aggitist the appeal. He mrged the
Court to dismiss the judgement of the wial Court znd allow the appeal in the

interesr of justice.

Very well, This Court has been epproach to fundementally appraise the sousdress

or otherwise of the judgment of the lower Court and entertain certain reliefs based

on the findings of this Court. 1t is apposite that the two issues for determination

which will completely covers in simple terms the grouse of the Appellant are as,

Yiz: +
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1. “Whether ar not the tiial Coupt rightfully entered judgment in favour of

. the 17 Respondent bt tha light of the fuets and evidence pluced hofure is
arid whether or not the trial Caurt breached, the cmzsﬁ;ufiomrf Right of the
apneiiant 1o fair fiearing by the sin'(," Jedgniens?

2. “Whether or nof the frial fimily Court was duly consiifited and cantferied

with jurisdiclion to entertain arid determiine the suit before it?

ON ISSUE ONE:

The gouse of the Appellamt is that, there wWere so meny incensisiencies and
contradictions from the evidences of the PW1 and PW2 at the lower Courl that
shotld have placed no probative valoe on sante, Further tof that, he opined that ths
findings of the trial Court is confradictory and unsubstentiated, According to

learned Counsel, all these have mvelidated the judgement of the trial Court.

. Coynsal further went_on to smie in clear terms 3 sreconciable majof.

contradictions which are reproduced thus,

1. Tr was the evidence of PW1 that Antitonv Ivasara lived acd worked in lorin
with the Nigerian Custom Service, Thig can be found on page 71 (tine 12) of
the ROA and page 72 (lmes 5 and 10) of the. ROA, but exhibit D1 and
evidence of P3 (line 16) of page 69 of the ROA shows thit the dedeased
never lived nor served in Iorin eontrary to the evidence of PTW1.

2. Ti was the evidence of PW1 and PR tha: the Appellent herein was never
mamied to the deceased, but exhibit U {on pages 139 of the ROAY msade by
the deceased himself before his death shovis that he was marnried to the

Appellant contrary to the evidence of PW1 and PW2.

L)

. 1t was the evidence of PW1 fhat she was marzied 10 Anthony lyedara (line 14

Arop ADOERE prape
gfvs": 1trae.

!

page 67 and line 10 page: £9.) of the ROA'buy ju paragraphs 3 and 4 anpage |
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. inconsisiency will snffica dor thic role. See NWATQR VS, ETAGE (2013)

v ‘. s RER P A

-

§ of the ROA she stated in & swom affidadit and admitied in oral evidence
on lines 7-9 op page 75 of the RUA thet she was noi mamid W

Anthony lvasara.

€ o - “an o e . - . . . — CEC LI |
Irom the ahovg, e o rgontradicties” dexd’e v ith whath Gie Doorged Ryl el

Wy

the second is specifically on marriage of the Appellemt herein to the late Anthony
Ivasara. The third *confradiction® deals with the maljz*ia ge of the 1% Responden:’s
mother 1o the late Arthony Tyasara. This cowrt will not deeply delve imo these faots
ah-eaéy coflsidered by the lower Cowt, however it should be noted that these are
good psints, it is instructive that this cowrt alien with the position of the Jndex at
the lotver Court that the igsue in question s that of the patemnity ofiithe 1°

-

Respondent.

The Court have held thet for the inconsistency rule to apply to eny given siwation,

the ares of inconsistency raust relate 1o a very vital issug, and not every minor

LPELR-21028(CA) (PP. 16-17 PARAS, FJ. For the pritciple of inconsisiency of
the evidence of witnesses 16 gpply, it must be shown;

(1) That the inconsistency i3 material,
(2} That the Trial Judge failed to advert {o the incotisistency n Ins judgment and

(3) Tha the inconsisiency must be such as 10 anrgum to substantial disparagement
of the withess or witnesses concemed that relimnee on such tesimony would Iikely
result in miscarriage of justice. See AGBGQ VS STATE {2005) ALL FWLR
(PT.309) 1380, USONGO VS STATL (2613} LFELR-22747(CA) {Pp. 17
paras. C).

What this court has faboured to say is.{hat the decision of the il Court is based

Py

_on the Issue raised therzin by the Court. The core of evidence is relpvante 2nd it is - |

PO
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irite that the trisl Court is mandated to ‘consider a]} the evidence that will aid in

résolving the maner. ln page 105(line one) of the RQA, the learned juden siated
that: '

!

v & N ’ L - ! v o e
“Barver, wiin & aofove the Camy [V vhol o er g theep, D

is ectially the son of the decetsed™

E\taluation of evidence is wifhin the provinoe of the wisl court thet heard and saw
the partles and their witnesses. All facts should anchor on the need to txtertain the
paternity of the 1™ Respondent, The trial Court hield thus;

It Is actuaily immateric! whether the Applicants motier was legally
;?zcrrz'ed to late Anthony or not. Fhe cirewrusionce of the birth of the
Applicant does nof tkniter in the considerotion of this Application.
WWhat needs io be esteblished and I am convinced that if lies been

establisiied &y credible evidence is fhet lote Jyasora Anthory

aeAy jagierad fhie Applicary, ks Al AZ A3 AT nemen,

UNILORIN Teaching Hospital card, WAEC resull, picrures of
euston: officie] uniforn of late Rusare in the custody of FIVI are
evidence fo prove that key actually lived fogether. Moress, his
velations L.e Brother and Sister atiested 4o this fuct and confipped
the stafits of the Applicant te the faanily, As pointed somewlere
this judgment irrespestive of the circiaustences of the birth of the
Applicant, nnce it proved that he is ¢ son of lme Frasare the linx
st rise lo profeet i, A elild born in Nigeriv is a ehifd in contact
witis fhe faw of he land and e law simst serve and protect him,
kence the pronudeation af the Child Righis Act 2003
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Well. The first ‘controversy’ v;'hich focused on the fact that ﬂ;e late Anthomy never
lived in Tiorin and thus never met the }* Respondent's mother (PW1 al the fower
Court) has been dispel with Exhibits A1, A2, A3. AS pamely, UNILORIN
Teackne Hosrital card, WAEC reeuk. Eetrres of pusterytoffele] Ln e o o

Iyasara iy he custody of PW1 which shows fhiar they actually lived tozether and

. thai the late Anthomy knew the I¥ Responderiv's moiher. Further to that, the Cowt

did noi consider the murriage of the late Anthony to the Appellant or the 1%
Respondent’s mother herein as it is not a mater thet wilf aid in resolving the isste

at ltand which is the paternity of the 1* Respondenr.

Tha Appellaut argued and maintzsined thet the evidence before the bower Court
cannot support the holdmg that PW2 is a member of the Iyasara family. It is whe
that the court look into the nanwe of family holdings in Igboland where 2 womsn
cen remarry at the death of the husband, imspinent divorce ta the hushand end

ther faciors, All C’hﬂdren from the former merriage atomgrically skarz same

P IR TP A )

-'\h--ﬂ'ﬁl By gy

muther with the Chzldrcn from the latier mariage by maintein the name of the
former hashand, In I gbo waditional seming, while all siblings from both fathers ars

. relatives 2nd are comiected by blood, they have distinct family names with, whickh
they are corlsidered cove mewmbers of the families. Under cross examinetion, PW?2
was asked; :

Q. 4re you the same father andmother with the lete Iynstra?
4

A. No but the seane morker,

PW3 whose identity witk the late Authony Iyasara was never in questioy and who
i¢ alsn frémt: the Jvesara family corrobotsted the above when she sigted under Cross

examination;

0. What is your relationski, ip witlh Chmed::? (PH2)
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A. Half brother to thu decepsed brother.,

The coust align with the ;iosnirm of the trial Cotmt @21d s0 bold that PW?2 my ghl El(\"
be a member of the immediate Tyasara fapnily but {54 sjtling, of the late Amh@nv
Ivboinoos Stlings Lem e mother The Bl Db el 54 00008 o 3_

the Ap,;e]lam It was never on record that the Appellan: harein challznzed the ik‘
thet PW2 is ofthb saine mother With the deceas¢id It is very important to note thé
difference berween the review of proessses and procedures and the {indings of

Cowt. The learned tria) judge in his review of procedures staied that ;

“Thre 2™ defendant Mrs Chimp ¥Sic) Iyasere as swated in this Judgergent
appesyed in persen and eddnced evidanco, Her 1estimony is besivediy 1o
ascertwin thal she is the only wife to late Ivusara and no ot¥ep....... Tha
wellding pictures wera tendered In evidenice and maried as Exkibit DI

Under ¢ross examinations, she (lastified furthey that she i awere late

Anthonry Jyesqra lad. no giier wiye bofore ke nigeried fier_and tad pg,.

ether son than her danghter”

From the 0-91 of the ROA sehere the Appellant testified, nothing was mentioned
a3 to the daughter of the Appellant or the 1st Respondent herzin, it was dyring
cross examination that she then stated that she is awars lae Anthony Iyasara had
no other wife before he married her and had no other son than her deughter, There
is no form of any contrmversy ¢ confradiction as reviewed By the frial judge, To
prove the assertion that the 19 REspondent is the son of the late Anthony Jyasara,
the 1% Respondent called 3 witnesses at the trial Colut. While fhe PW] established
3 nexus between the deceased and herself vide Extibits A, A1, A2, A3, A6, e,
PW2 established the fact that he is a brother 10 the decrased and sometimes lived
with him. He also asserred that he was a1 the marriage between the late Anthome

_H_.and.P_‘s’siLang.‘haﬂ seen the lf.Respondmvhcmhe.quows is his late brother’s son.
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" PW3 established the family relationship between her. PW2 with the late Anthaony

enc maintamed that her Jate brother infonned themethes he wus going 1 masy
PW1 which he later did after PWI had given birth to the Respondent, The
pervasieness of the evidence bnd judpment of &t frial odlirt is whet the oop- *e
labowing in fotility to comprehend, The trid]l Court has considersd the wimesses
and also observed their demeasor, considered doctumeniesny exhibits ienderec.
reached a conclysion and it is net in the nenwe of this Court 1o re-evaluate the
evidences already considered by the trizl Court.

fuis wive thet unless, it is shown that the eveluation done is perverse, the Appelkue

Cowt cannot inzerfere with the evaluation dene by tha trial Court, ses ZENITH
BANK FLC V, TETILAYQ (2015) LPELR-24782{CA) i

An eppellate Court cannot interfere with findings of facts upon a propet ¢valuation
of evidence. The Court e¢n only inierfare when the evalustion was improper

thereby leading 10 perverse findings not supported by evidence, see QAN V.

——PAVE Q003 8- NILR-(Fi-823)-£83wkhieh hald thus; e -

"As & peneral principle of law, eveluation of evidence and <he ascription of

probative \'a;Tue to such evidence are (ve primary fimetions of a tria] Courl, which

saw, heard and assessed ths witnesses: Where a Court of tial, tnquesionably
evalvates the evidenee and makes definite findings of fact which ste fully
supported by such evidence and are not peyverse jt s not the business of the Court
ox Appeal o subslitine fts own views for those of the trial Court, What the Courl f
Appeal ought to do is to find out whether dhere is evidenceron which the tris) Court
arived at its findings. Once there it evidence on record, the appellate Court cennot
interfere.” TAJUDEEN V.STATE (PP. 38-40 PARAS. E+E).

It is worthy to oote thet the evaluation of the evidences a the izl court being

independently done by the. Appellant counse! are all tentered on the evidences of
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the 1* Respondent and his witnesses &t the Jower Coutt, It is the nrind of the 1ria)
Court {from the Judgment} that I Respondent herein has proved his agserdon vz
the winesses called and exhibits tendered, the onus now shifis to the Appeliant to

mren e his o eng=,

~

The Appellant has mede ot an issue of dental of constitnional ¥ight of fairhearing
as the Judge refused reliance on his writen address filed a; the lower Court, This
court does not consider that to be trug. It.is impartant Yo reproduce the words of the
trial judex as swated in Paragraph 2 of page 104 of the Re¢ord of Appeal viz:

“I must make this poin: prompth that ecses in Court are teciied based on
- the sfrength of evidence alldressed und not on the imteliect or biillian?

subnnission of Counsel in eddress, learped Counsal kas raised so gy

issues in his address which are nol supported by the availoble svidence.

This Court is ony enjoined io determine e dispute batyveen parties before it

e eem .01 the streneth of evidencs grd nat gy addvass gf Covisal? . N WO

The undertined show that the Court carefully considered the ywritten address of

Counse] an}d did not discountensnce-same. However, the trisl judge is bound not 0
censider as a direction, d1eissues that do not have eny bearing with the evidenee oy
vinside the facts duly considered by the tried Court. The ! judige had considered
the many issues raised by Appeilant’s Counsel and had corez 10 the conclusion thet
1hey 2re not supported by availasle evidences, On thot 100, this conr 2Bgns with

the leamed trial judge,

The leaned trial Court did not tale & voyage of selim8o bui dnly edvanced a 1rite
fact in laws and applied same in its judement.

+

As nioted by SANGA ,1.C.A IN MADUBUEZE & ANOR VS. MORTGAGES
PHBETD.& ORS (PP.53-54 PARAS. FF) . .
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‘ "Therefore the submission bv learned counsel 1o the Appellants, ro maner

hoy brilliant cavmot 1ake e place of evidence. In JAMES CHIOITE 1
THE STATE (2012) LPELR - 19716 (SC) apex Court per PETER-ODILI,
JSE Jsale tharse - "B pasde 1 be velteated ghw epdgsiesipey o pmeegest
fiowever beauiifil or enticing cavniat 1ake the place of evidence. This is
because address of course! to be acceptred ard wtiiced mus: be a remitder
to Cowrt on evidence proffered. On ¥y ovwn address of cqunsel comot
stond.¥ This Cowrt pw! the isswg sileehmctly in OLA EMASANUEL
ADEBOWALE ADERAYO VS, CRIEF JGLIUS ADEDURO OKEYA
(218) LPELR - {0095 (CA) per BELGORE, JCA ax follows: -

*The nddress of counsel carnor take the place of evidence and it cannot be
@

the busis upon which an appeal will be decided "

Tha Supreme Cowrt also pit lts tmpprimatanr on this iscue in UNTON BANK

& ANOR (2007) LEPLER - 3391 (8C) hen it hald, per ONNOGHEN, JSC
{az he then was) as ﬁaifou’s: -

"1t is also seftled law that address of commsel however brifliant cavmor take
the p:Iace of evidence particularly where fherg is no aevidence as In the
instant case, i suppert of the submissionfs).” Per SANGA J.C.A IN
MADUBUEZE & ANOR ¥V, MORTGAGLS PHE LID & ORS (PP, 53-
54 PARAS. F-F)

From the towlity of the evidence, issue one as raised it resofved against the
Appellant,
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{IN ISSUE TWO. '

This issme deals on the composifion of the Counry which goes into th: mefter of“
J;zrisd"icﬁon. Tr is trite that jurisdictipn 5 so fu;Jdamemal in any proceeding that
Lie 3 cart does 19t v furlsdiodun Soe womndier Dullic Ol el & faudeiad W
Latr and determine the matter. the entive procesdings no muiter how wel

cancluded would zmount to 2 nullity, GBAGBARIGRA v. TORUEAI & AXOR
(2012} LPELR - 18535%(8C). Jurisdiction in its strict sense is the Hmit which is
tnposed upon the power of & vatidly constituted Cowrt 1o hear and detérnyine issues

propesly brought before it. The jurisdicdon df any Court is not at large but is
cireumscribed within the confines of the law, The distinciive nature of tke jssue of
jurisdiction was spelt out in the cese of DANGANA & AKOR v. USMAKN &
ORS. (2012) LPELR-7827($T) (CONSOLIDATED) as follows: '

*The vnique aspact of jurisdiction is thet Courts ete set up by the Constirution,

Decrees, Laws, Acts gnd Fdiets, They eloskhe Cougrs svith the posyers endaheir

jurisdiction of adjudiestion, If the Consimton, Decrezs, 46, Laws and Edicis do
not grant jurisdiction to a Court or tribunal, the Ceunt and the parties caznot bw
egreement endow itself with jurisdiction. The jusisdiction of the Cowt is confiried,
limited and circumseribed bv the statute creating i, Pug briefly, 2 Colun is

competant when

I, It is properly constifuted as regards purabers dad qualificatiors of the
members of the bench, and no member is disqualified for oné yeason or

another; and

(38

. The subject matter o the ease is within its jurisdiction, and there is no
feature in the case which prevents the cownt from exercising its jurisdiction:

and
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3, The case comes before the cdurt initiated by due process of lawe and upon

ae
*

fulfthnent of any condation precedert to the exercise of junsdiction,

r :
Any defect in competence is fatel, for the proceedings mre & nullity howerer well

Loanaied und Gegides. the vkl 1 eaftinsde 10 e adfuciestion.”

In view of the fact that jurisdiction is a threshold mener, it is very fandamenial 25 i
goes to the competence of the Court to hear And détennine a suit, Where a Court
does noy have jurisdiction fo heer s matter, the exfire proceedings mo matrar how
well conducled and decided would amonnt to a rullity. It is mandatory and very
eructal that Court decide the issue of jurisdiction before looking d:to the extent of
fudicial porwet exercisable under that jurisdiction. Per NIMPAR ,J.C.A in 4G &
C} ANARIBRA STATE V. REGISTERED TRUSTEES OF THF CATILE
DEALERS, ASSOCTATION LAGOS STATE & ORS (2616) LPELR-
40474(CA)Y (PP. -8 PARAS. A).

T Sertion S UM I CETAKIEHS AST 2003 rovidesoia -
1. The Court at the Megisteriz] level shall consists of such number of ~

’ 2) Magistrates, not below the rank of Chiaf Magismrate; and
b) assessors, who shall be officers not below {he rank Of Seniar Child
Development Offjcers as shall enable the Cowrt o effectiyely perform
its funcrions under this Act,
2. The members of the Courr at the Magisterial levs] shall be appaintad bt
the Chief Judge of the State and in the case of the Federal Capital
Territory, Abuja, the Chief Judge of the '!rh@ Court,

3. The Cowt ar the Magisteria] leviel ghall ba duly coustituted if it consists
of-

g) A Magistrate;

b) two assessors, one of whom shall be & woman and the other PErsSON
who has gaributes of dealing with children snd mauers relating 10
children, preferably in the area of child psychology education.
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It is clear f];ai there was the use of the sywrd "ghall” which in his m-dinm:y meargng
when used connotes & command, and that which mus: be given a compnlsory
ineaning. See the case of ACHINEK;U VS. ISHAGBA (1988 4 NWLR (PTC
t 1 LYNGO (NIG) LTD. VS, ARTCO INT. LT &di., it CLi
S1744(CA} (PP. 13 PARAS, B). The word “ghall" in ite ordifiary meaning is 2
word of command which is normaily given a compulsary meaning. The word is
imended to denote an obligation. The word “shall” when used in n STnHOyY
provision imports that a thing must be done. It is net merely permissite, it s
miandarory, See NWAKEWO VS YAR ADVA (2010 )12 XWLR PART 1208
51§; SPEAKER EADUNA STATE HOUSE OF ASSSEMBLY & ORS VS,
KKOM & ANOR (PP. 13-14 PARAS. E). .,

Thus, The Child Rights Aet made it compulsory that In everv sitting of a family
Court at the magisterial leved, there must be & Magistrate and 2 Assessors. This is

the composition of the family Court which makes 1t competent snd clgibes it cadth

Jurisdicton to entertain the said case, Once such camposition is rot conrplere, such

Cowrt cannot be s2id to be propely constinted as regards numbers and

. Qualifications of the mamibers of the bench... See AB.& €F ANAMBRA STATE
VS, REGISTERED TRUSTEES OFTRECATTLEDEALLRS

ASSBCIATION LAGOS 8TATE & ORS (Supra), *

Still on composition of coint, it is trite lew that & cotat is competestt when the court
1s properly constiured es regards its members and qualification 1 which no
member Is disqualified for any reason as earlier mentioned st the course of this
judgment and there is no sort of variation. On this issues sec the viz cases
}IUYIDEENbVS NBA & ANOR [2021] LPELR-558%% $C, MOI-LAI\'I:\ED V8

" AUDU & ORS [2022] LPELR-57853 CA, NWALUTU VS NBA & ANOR [2019]

Lt -I1I¥ ik ppr L

.
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_ LPELR-46916 SC, WAZIRI VS LEGAL PRACTITIONERS DISCIPLINARY 1
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COMMITTEE & ANOR [2021} XX OYEWOLE & ORS VS LASISI & ANOR

(014] LPELR-23076 CA and H\Oho & DRSS ULU & ORS {2001] hPELR—
36567 CA, . ’

Tropy e reeardl of Appenl 5efe Tl Cotit, Thi Cowrt 8 1m Tatlies LD, LU

Juls 2018 difeugh 26 July 2039, Qut of 14 sitiipgs. the Jearned judge sat alone J=
limes, it was only on the day of Judemeént that Mr Kaks R andl Folashadp A veape
present as Assessors. A quick glance at the Judgment will reveal the use of
phualized words like “we’, ‘our’, exe which show 5, that meore than one peson was

involved in the decision mel«ing protess as well noted by Leamed Course! for (ha
1% Respondent,

b4

Where 2 member or members of 2 Court or Tribunal who were not present curing
the hearing culminating in 1is decision parteke in the rendering of its desision, d‘ﬂ

reslt is to render the decision of hejGowmy or tribuma) & mﬂlm See NWALU'I’U

Y. RBA & ANOR (2019), LEELR-46916(80), (2 nmgmﬂ.rm&;_m

SUKOTO STATE GOVT. OF RIGERIA & ORS V. KAMDEY (NIG) LTD,
(2007) LPELR-3093 (SC), (2007) 7 NWLR (PT. 1034) 456; ADESIGBE o

“ANOR V. HUSIMO & ORS (1965) LPELR-25226(8C). The absence of ihe

Assessors in the composition of the £ anily Coun c‘u ng the hering of 'the
Arplication against the appeliant and delivay ofsthe Fudgment therefore readers
the whole proceedings a mllity.

This is 0ot a mere iiregul fgrity apd i It goes imo the Jurisdictiod of'the trial Cowt 1o
have szt, heard and delivered judeement as a family Court withoutt the r¢quisi1:a
numbers of Assessors as provided in the Child Rights Act.

On thé whole, This cowrt is Jeft with no choice than to resolve this issue It favour
of the Appellant and hereby allow this Appeal, . .
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IN THE COURT OF APPEAL OF NIGERIA
.7 *.; INTHE ABUJA JUDICIAL DIVISION

)“".zll ¢ -

; D S T DD —
| (@;ﬁ - -i;p{i , HOLDEN AT ABUJA

, _ X APPEAL NO:
Lt Iy APPEAL NO.: CVA/243/2019
SefloyE e CASE'NO.: APP/10/2018

BOB EMEKA IYASARA }  APPELLANT
AND

CHIGMA IYASARA

NIGERIAN CUSTOM SERVICE BOARD '
FCT WELFARE DEPARTMENT ~ RESPONDENTS
MR. IYASARA IFEANYI HENRY
PREMIUM PENSIONS LIMITED

=

PROPOSED NOTICE OF APPEAL

TAKE NOTICE that the Appellant being dissatisfied with the decision of the High
Court of the Federal Capital, Abuja (Coram; J.0 Adeyemi-Ajayl,d and|R. |
Kanyip, J) cdhtalned in the Judgment of the Court dated the 19h day of Mgrch,
2024 In Appeci No. CVA/243/2019 CVA/243/2019 Befween CHIOMA IYASARA V.
BOB EMEKA IYASARA & 4 OTHERS doth hereby appeal 10 the Court of Appedal
with the leave of the Court of Appeal upon the grounds set outin paragraph 3
and will at ihe hearing of the Appeal seek the reliefs set out in paragraph 4

AND the Appellant further states that the names and addresses of pergons
directly offected by the Appedl are as sat in parcgraph 5.

2,  PART OFTHE DECISIQON OF THE LOWER COURT JUDGMENT CO PLAI}

The aspect of the judgment where the court below held that the Family
Court incked jurdsdiction; the aspect where it struck out the processes filed

by the ~ppellant; and the non-service of hearing notice of the proceed
on the appellant.
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. 3. GROUND_OF APFEAL !
1 ! |
QRQQNQ D!’!E ? ) . 1

The learned judges ered h lowe and mistii_[péteg thems8iyes when{ they:
proceedad to hear and detemine the Gppéqi before them without the sﬁmice
of any valid hearing notice served on the appetlant notlfying hjr of theldate
and venue of the hearrg of the saigtnppedi.

PARTICULARS OF ERROR
.

.o
The appellant was not setved with any vdid pearing nétice lnfbxming Him
of the date of the hegring bfthe said q?peal biitihé venue of such hedrng,

2. « The appelantwas denied fair heagihg as ’ipe; was deriied pattictbatibn ot

the hearing of the sald wppegl.

+

! |

3. Thefailure to serve the Appellant with o hetringsnotice led'to o misarfige

of jU&ﬁC‘e. 3 b
GRQUND TWO |

5??.?;

PARTICULARS OF ERROR ;

I

The leamed judges erred Indaw when they sirlak oul.the rictionen noticelfled
the Appellant to regulgrize his brief of+argumeny gind ‘the rief of wgurln
g beforg i, ' H

1

£y
§
4

t

Tere was no hearing'rotice served on the dpgieliant far the, procesdings
wharein his motion on nefice ta tegularize hig‘prief of argument &hH his
brigf of atgument were stk Qut by the courf Below, '

The deckion of the court bekdw striking oui the salid motion on.notice|dnd

< b

'

L

brief filed by the appeliaht was predicated on the tceeptance of the

infarmation volunteeréd: by the coutidelio'the W 'Respondent hetein|that:
the appellant has not appedred since the mofion was iled. , .

The court below failed to verlly from its record ﬁhemer or not:gny yalid

hearing notice was served onthe,appelient, ! .
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. 4,

The decision of the court strking cut the said motion oh notice and tyief of -
argument filed by the appellant herein, when there was no service of
hearing notice on the appeliant, led 1o o miscaniage of justice.

GROUND THREE

The learnied Judges emed in law when they held that the Family Court lacked

jurisdiction to enfertain the suif and to render the judgment on 2é% July, 2#)19.

PARTICULARS OF ERROR

1.

The Family Court was properly constifufed and was duly conferred with

jurisdiction.

The Family Court was duly constituted by the Chief Magistrate and thig two

3Sessars.

There was no evidence that the assessors were nai present in court ar that

they did not pariicipate in the fial.
The decision of the court below led to a miscardage of justice.

RELIEES SOUGHT FROM THE COURT OF APPEAL

fl.

PERSOKS DIRECTLY AF.FECaTED BY THIS APPEAL

AN ORDER dllowing the Appellant's appedil.

AN ORDER setting aside the aspect of the ;:}udgmen! of the High Court
of the Federal Capital Teritory, Abuja Coram: J. O Adeyemi-Alayi, J
and R, Knayip, JTaiwo O, Taiwo J in Appeal No- CVA/243Y2019
Between CHIOMA IYASARA V. BOB EMEKA IYASARA & 4 OJHERS
delivered on 19 March, 2024 wherein it held that the Family Court
lacked jurisdiction to entericin and determine the sUit befors it and
fq render the jucigment of 26 July 2019.

AM ORDER that the Family Court was duly clothed with jurisdiction to
determine the suit before it in Case No: APP/10/2018 between Bab
Ermeka lyasara v. Chioma lyasara 8 4 Others and affirm the judgment
of the Family Court rendered on 24t July 2019 in that case.

L.

Th+ Appellant C/O HIS COUNSEL
C.S. EKEOCRA, ESQ.
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AZUBIKE MONEKE, ESQ
ONYEKA A. UZOWURU, ESQ
CHRIS |. UXPAL, ESQY

CHIKE S. EKEOCHA AND ASSOCIATES
SUITE 2011,

ANBEEZ PLAZA, ZONE 5
WUSE, ABUJA

08023214999
chikezie.ekegcha@nigerianbar.ng

15T RESPONDENT
C/0 HER COUNSEL ,
GEOFFREY UWADIEGWU OPUTA, ESQ |
SUITE 16D, LAKE CITY PLAZA, ‘
PLOT 1097, OLADIPO DIYA WAY, '
GUDV DISTRICT, ABUJA

THE 240 RESPONDENT
CUSTOMS HEADQUARTERS
ZONE 8, WUSE, ABUJA

310 RESPONDENT/RESPONDENT
ARTS & CULTURE BUILDING,
AREA 10, GARKI, ABUJA :

4™ RESPONDENT
UMUNKWOKWOMOSH! VILLAGE,
OGUTA, IMO STATE

57 RESPONDENT
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DATED THIS }Q%DAY OF .o /P?«,, ........ veer 2025
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EHIKE §, EKEQCHA, ESQ~"

AZUBIKE MONEKE, ESQ
ONYEKA A. UZOWURU, ESQ
CHRIS'l. UKPAI, ESQ

. {Counsel to the Applicant)
Suite 2011, Anbeez Plazq,
Zone 8, Wuse,Abuja

: Tel: 08028214999

chikeze.ekeocha@nigerignbar.ng
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FOR SERVICE ON:

1. ISTRESPONDENT
C/O HER COUNSEL
GEOFFREY UWADIEGWU OPUTA, ESQ
SUTTE 16D, LAKE CITY PLAZA, '
PLOT 1097, OLADIPO DiYA WAY,
GUDU DISTRICT, ABUJA

2. 2NDRESPONDENT '
CUSTOMS HEADQUARTERS
ZONE 3, WUSE, ABUJA

3. R0 RESPONDENT
ARTS & CULTURE BUILDING,
AREA 10, GARKI, ABUJA

4.  4MRESPONDENT
UMUNKWOKWOMOSHI VILLAGE,
OGUTA, IMO STATE

5 &H RES;’ONDENT
NO. 4 AGWU CLOSE.
AREA 3. GARKI, ABUJA




IN THE COURT OF APPEAL OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION

- e HOLDEN AT ABUJA
/ F‘b_' :': ’1!
S ggﬁyﬂ ARPEAL NO:
~ ..;:?l“.:f‘ };j' APPEAL NO.- CVA/243/2019
»i':{a.._rf,e CASE NO.; APP/10/2018
BETWEEN:
BOB EMEKA IYASARA }  APPLICANT
AND
1. CHIOMA IYASARA )
2. NIGERIAN CUSTOM SERVICE BOARD
3. FCTWELFARE DEPARTMENT > RESPONDENTS
4. MR. IYASARA IFEANY! HENRY'
5. PREMIUM PENSIONS LIMITED

s

WRITTEN ADDRESS IN SUPPORT OF THE MOTION ON NOTICE FOR EXTENSION OF
TIME AND LEAVE TO APPEAL ° '

1.0 INTRODUCTION:

1.1 The applicant, Bob Emeka lyasara, has filed a motion on notice. The |said
mofion on nofice s brought pursuant fo the pravision of Sections 241(
the Constitution of the Federal Republic of Nigeria 1999 [as amen
Order é Rules 1, 2 & 4 of the Court of Appeal Rules 202} and undef ihe
inherent Jurdsdiction of this Honourable Court, The said motion prayy this
Honourable Court for the following reliefs: ;

41. AN ORDER of ihis Honourable Court extending the time within
the Applicant may seek leave to appeal against the judgment of the
High Court, Abuja Divislon sitfing on appedal per J.0 Adeyemi-Alayi,
J, and RJ Kanyip,  In Appeal No.: CVA/243/2019 Befwaen CHIOMA
[YASARA V. BOB EMEKA IYASARA & 4 OTHERS delivered on | oth March,
2024,

2. LEAVE to the Applicant fo appeat against the judgment of the
Courl, Abuia Division sitting on appedl per J.O Adeyemi-Ajayl, Jiand
RI Konyip, J in Appeal No.. CVA/243/2019 Between CHIOMA
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7.2

2.0
2.1

2.2

3.0
3.4

3.2

1
JYASARA V. BOB EMEKA [YASARA & 4 OTHERS delivered on 191 Mgrch,
2024, .

3. Extension of fime within which the Applicant may appeal against the
iudgment of the High Court, Abuja Division sitting on appecl pef J.O
Adeyemi-Ajayl, 3. and R,| Kanyip, J In Appeal No.: CVA/243/201¢
pefween CHIOMA IYASARA V. BOB EMEKA IYASARA & 4 OTHERS
delivered on 19 March, 2024 ' '

4.  AND for such further or other orders this Honourable Court may dpem
fit fo make in the circumstance..”

The motion is predicated on eleven {11} grounds as set out on the face of
the motion paper; and in suppoit of the sald motion Is an offidavif f 15
paragraphs deposed Yo by Mrs Genavieve lyasara Agorud, the aunfy to
the Applicant. We rely on all the paragraphs of the said affidavit, There is
two documents attached to the said affidavit which are clearly markgd as
Exhibils ‘A and 8, the judgment and the proposed Notice of Appeal.

ISSUES FOR DETERMINATION

The sole issue that arises for determination in the humble view ©f the
Applicant with respect to his motion on nofice under reference is as fofows:

Whether the applicant Is enfifled from the facls and circumstances af the
instant mofion fo the exercise of this Honouvrable Cour’s discrefion o the
grant of the prayers as sought by the Applicani?

LEGAL'ARGUMENT ON SOLE ISSUE

By thg, motion on notice under reference, the applicani proys this
Honourable Court for an Order extending the time within which:he|may
appeal against the judgment of the High Court of the Federal Caipital
Teritory in CVA/243/2029 Befween CHIOMA IYASARA V. BOB
IYASARA & 4 OTHERS as well as dn Order granting the Appliant leqve o
apped] the sald Judgment delivered on 191 March, 2024 the time cflowd
him to appeal against tha said judgment as of nght having lapsed.

it 15 trite law that an application for leave to appedi s not grontedq as a
matter of course. To be granied, sufficient matericis must be pkiced
before fhe court. Sufficient reasons must be ddduced why the sajd appeal
was not filed within time and thé grounds of dppeal must prima facieyshow
good cause why the apped should be heard. See UKWU V. BUNGE {1997)
8 NWILR (PT. 513) 527 AT 541, PARAS. G - A where it was held as folilovys:

+
+

\ 1
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3.3

"The principles governing thé grant of extension of ime lo apply fo
leave fo appeal dnd extension of fime fo qppeal as staled eatlier |
this Judgment have peen seftied.ln severd decisions of this cov
somé of which have been considered In this judgment. Order 3 r;u
4(2) provides that there should be: () substanfial regsons for jh
failure fo appeal within fime, and

(i) grounds of appeal which prima facie show good cause why th
appeai should be heard. The fwo must be present. But where th
proposed ground of appeal complains of lack of jurlsdiction and {
prime facle appears so, as in this case, | am of the view thal it ma
not ber necessary to ingoire Info the redsons for fhe delay the questio
of jurisdiction is a constifutional Issue which may be ralsed «af an
stage of ¢ proceeding even for the first fime in this courl. A court
bound fo put an end lo proceedings if at any stage and by a
means It becomes manifest thaf fhey dre incompetent "PE
OGWUEGBU, J.5.C.(Pp.19-20, paras.C-G)" .

See clso IMEGWU V. OKOLOCHA & ORS. (2013) 9 NWLR (PT. 1359) 347 AT

349, PARAS. H~ G.

It is respectfully submitted that ihe Applicant hos placed sutfi

tiens

materials before this Honourable Court to wamrant the grant of this

application. In paragraph 415 of the affidavitin support of this applict
the Applicant deposed as follows: .
44, That ! know as o fat that the Applicant was the. 1#! respondent in
appeal flled before the 1# Respondent herein before the High €;
of the Federal Capital Temifory against the decision of the Famiiy
Cc:urf of the Federal Capital Territory,

ntion

the
ourt

e ]

5. Thatiknow as afactthal the Applicant filed a brief of argument.

the

suid appeal before fthe ng!': Court of the Federal Capifai Ternritory

thtough his counsel on record, Chiké §. Ekeocha, Esq.

6. That ! know as a fact thaf the said appeal was adjourned fo d

rent

appeal cycles before differeni panels as consfitufed byl ihe
Honourable Chief Judge of the Federal Capital Tenitory prior 1 the
hearing of the said appeal but no hearing notices were served dn the

13t Respondent.

+

7. Thatl | know as a fact that the said appeal was also heard wﬂho t the
setvice of any hearing nofice on the applicant as fhe applicant was

not nofified by any hearing ndlice as fo the fime and place
hedring of the sald appeal,

f the
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10.

it.

12

18.

That | know as a fact that the applicant was aiso nef notifted by any
hearing nofice duly served on him or:his counsei of the dafe df the
delivery of the Judgment in the said appeal.

That | know as a fact that the Applicant only became aware thaf o
judgment had been delivered in the said appeal when on the 10
day of March, 2025 officials of the Premium Pensions confact
family in Ogula, Imo Stafe io Inform us that they had recelv
formal request from the counsel to the 1+ Respondent demanding that
the pension confribution of his late father, Anthony lyasara should be
pald fo the 1% Respohdent, his esiranged wife, and thiat the sald fefter
of the 1 Respondenf's counsel was accompanied by a copy ¢f the
judgment delivered on 19" March, 2024 in Appeal | No.
CVA/243/2019 Between CHIOMA IYASARA V. BOB EMEKA IYASARA &
4 OTHERS by the High Court of the Federal Capital Territory, Caram:
J.0. Adeyemi-Ajayi, J and R.I Kahyip, J. -

That it was affer the said communication from Premivm Pension, the
5t Respondent herein that the Applicant realized that the | said
judgment delivered on 19" March, 2024 had set aside fhe egarlier
Judgment of the Family Court of the Federal Capital Teritory which
had Ordered fhaf the pension coniribufions of the Appﬂcanf’ lale
father, Anthony lyasara with the Nigerla Customs and the Prenium
Pansions should be applied for the benefit and upkeep of hi two'
children, the applicant dnd his step sister, who Is the daughter of the
i¢ Respondent herein. T

That | know as a fact that as of the 101 March, 2025 whep the
Applicant became aware of the sald judgment the perjod pres ibed
by law within which the Applicant may appeadl against thel said
fjudgment as of right to this Honovrable Court had lapsed. That the
Applicant is aggrieved by the said, judgment,
That the Applicant requires an order of this Honoorable ,ICourt
extending time and granfing leave for him to uppeal against the said
jodgment delivered ori 19" March, 2024 in . Appedal | No.:
CVA/243/2019 Belween CHIOMA [YASARA V. BOB EMEKA IYAS.ﬂRA &
4 OTHERS by the High Court of fhe Federal Capital Termitory, Coram:
J. 0 Adeyemi-Ajayi, J and REI Kanyip, J. - . .
That the Applicant has dlready prepared his draft nofice of appeal
against the said judgment, and will file same if the fime is exianded

PR +
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4

5

CONCLUSION

:

for him fo do so by the Order of this Honourable Courl. A copy ©
draft Nofice of Appeal is altached herefo as Exhibit A.

14, Th? Respondents will not be prejudiced by the grant of
applicafion.

15. That!depose fo this affidavit in gpod faith believing the content fo be

frue and in accordance with the, Oath Act.

3.4 By the aforesaid averments, the Applicant ha adduced reasons wh
was unable to appedadl within time as of right agamst the said judgmen
submit that the Applicant has made dut a geod case for the igrant, of
prayers scught as per his motion on ndtie under reference.

3.5 Lastly, the Applicant has good, substantial and amguable ground
appeal. We refer 1o Exhibit A altached to our motion. At this stagg
Applicant is not required to show that the appeal would succeed if I
is granted. It is sufficient to show that there is an arguable appeal.

1.1 Predicated on the totaiity of our submission above, this Honourable G
is respactfully urged to grant Applicant's reliefs,
1.2 May your lorciships be pleased.

DATED THIS ... [ ...DAY OF ..... MM‘C’% ........ , 2025

EHIKE S. EKEOCHA, ESQ/
AZUBIKE MONEKE, ESQ
ONYEKA A. UZOWURU, ESQ
CHRIS |. UKPAI; ESQ
{Counsel to the Applicant)
Suite 2011, Anbeez'Plaza, ' ‘
Zone 5, Wuse, Abuja ' |
Tel: 08023214999 ' '

chikezie.ekeocha@nigerianbannhg
F RVICE ON: !

1. 1STRESPONDENT
C/0 HER COUNSEL

r
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GEOFFREY UWADIEGWU OPUTA, ESQ

SUE 16D, LAKE CITY PLAZA,
PLOT 1097, CLADIPO DIYA WAY,
GUDU DISTRICT, ABUJA

2ND RESPONDENT .
CUSTOMS HEADGQUARTERS
ZONE 3, WUSE, ABUJA

3RD RESPONDENT
ARTS 8 CULTURE BUILDING,
AREA 10, GARKI, ABUJA

4™ RESPONDENT
UMUNKWOKWOMOSH! VILLAGE,
OGUTA, IMO STATE

5T RESPONDENT

NO. 4 AGWU CLOSE.
AREA 3, GARKI, ABUJA
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