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' éETWEEN

|
|
"Omaraka Comunity af Abua Central in AbuaJ’Od al
"Local Govemnment Areas of Rivers State)

|

N THE FEDERAL HIGH OLRT OF NIGERIA -
" IN THE PORT HARCOURT JUDICIAL DIVISION
HOLDEN AT PORT HARCOURT

SUiT ON. FHC/PH/ICS 08 j201

|
AR CHIEF {ENGR)BALA CHARLES ASELEM\
2 CHIEF ILAYIRA CHARLES ASELEMI.

3. MR. ROYAL JEREMIAH GODWILL
(Suing for themselves and representing the

PLAINTIFFS

. AND

2. PORT HARCOURT ELECTRICITY DISTR!B

1 E"L"Ev"rrg hs“éium%on's""& ARBITRATORS

1. TRANSMISSION COMPANY OF NIGERIA P}.C } DEFENDANTS
TION PLC

T L DEFENDANT’S STATEMENT OF DEFENGE

'SAVE AND EXCEPT as hereinafter expressly dmitted the 1% deféndant denies each and

every allegation of fact contained in the statement of claim as if such allegations were
specif cally set out.and traversed seriatin.

1. Theist defendant denies paragraphs 1, 3, 4 5,6,7,8 9,10, 11, 12, 13 and 14 of the
statement of clainyand put the claimants to the strictest proof of the averments.

the 1t defendant is a limited liability com
but denies the fact that they succeeded

Authority ( NEPA)
3. The 1% defendant further states that. coptrary fo the averments of the Plaintiff in

Paragraph 2 of their Statement of Claim, the 1st Defendant did not inherit the liabilities
of the defunct Power Holding Company of igeria (PHON).

g -liahilities of the Naﬂonal Electnc Power

. 2, The 1st defendant admits paragraphs 2 of %‘e statement of claim only to the extent that “

ny incorporated under the laws of Nigeria

4
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- " who emerged following the merger of the

e - ” ‘ . ' |

. In specific response to paragraph 12 The' 1 Deféndant states that it is neither the

owner nor the operator of the 33KVA powsr tines, polea and by whatéver description

" alleged to be on the Plaintiffs’ fand and dedies that it inherited the liabilities of Naticnal - }
. Electric Power Authority (NEPA). and/or Power Holding Company of Nigetia (PHCN).

The 1# Defendant puts the Plafntiffs to the strictest proof of otherwise. -

- ‘Accordingly, the 1st Defendant avers that it is not the owner of any electricity
.cablesiwires of any description that is less than 132KV and as such does not bear any

rights or liabilities of any sort for a 33KV electricity cables of any type including cast-in-

situ pads feundations, high tensmn poles etc. in any part of Nigeria including “the
Plaintiffs' land.

. The 19 Defendant state further that no electricity transmission lines belonging to the 1t

Defendant is lesser than 132KV and conséquently, any transmission lines lesser than
132KV and which includes 33KV does hot belong to the "¢t Defendant The 18t
Defendant puts.the Plaintiff to the strictest

. The-1s defendant states that paragraph 3 4 14 of the statement of claim, makes for an

inteyesting peep into the people's history and therefore state that all land mass in the

~ Federal Republic-of Nigeria belong fo the Slate and Federal Government of the Federal

Republrc .of ngena which the’ defendant is not in a position to admit or deny the‘

Plaintiffs’ averment therein.

. The 1st Defendant denies paragraphs 15, 16, 17, 19, 20, 21; 22 23, 24, 26 and 27 of

the Statement of Claim and puts the Plaintiffs to the strictest proof thereof.

! In response to Paragraphs 15 to 27 of the statement of claim, the 1¢ defendant states .- -

that they are only one of the successors of [Powef Helding Company of Nigeria (PHCN)
ransmissioh and Operations sectors of the

unbundled PHCN but specifically deny that the claim that they inherit the ligbilities of

Power Helding Company of Nigeria (PHCN) PHCN which includes the 33KV or any

. electric power lines lesser than 132KV.

- 10.Further "to" paragraph 9 sbove, the 1% Defendant avers that by the nature of its

transmission licences, the rules and regulations guiding its operations, the 1¢t
Defendant carries on its electricity transmission operations either through or @ greater
fian 132KV high voltage electricity transmission lines and nothing less. The 1%

* Defendant’ hereby pleads and shall at the frial of this suit rely on all relevant rules and

regulations governing its operations.

11 ‘The defendant further avers that it onfy eeiducts its transmission operations by no less

‘ihan high tension 132KV electricity power lines and denies that it erected any

—_— - ——— weme——— e Mapr . —t— ———— i mae
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' transmssmn lines o any electnca[ powei hnes of any description on about 74,000
square metres or any square mefres at all

f the Plaintiffs’ land at Omaraka Community

and denies that it is indebted to the Plaintiffs and is not-liable to pay any ‘monetary
compensation whatsoever to the Plaintiffs: considering that the 1% Defendant is not the -

. owner of the 33KV transmission lines and/or other electric wires/cables which the
- Piainliff alleged traversed their land.. '

12, Further to Paragraph 11 the 1 Defendant further states that it is not liable to the
, Plaintiff for any Injurlous aﬁectlona whatsoever on any land and for the sum of One
_ Billion Four Hundred and Eighty Five Million, -Thirty Nine thousand, Two Hundred and
Thity Five Naira (N1, 485, 038, 235) of any sums at all alleged in the Plaintiffs
valuation report. The 15t Defendant puts the Plaintiffs to the strictest proof thereof.

’ “13.The 1st defendant avers that the plaintiffs dre therefore not entitled to any of the reliefs
claimed and will urge this Honourable Courd to dismiss the case in its entirety.

* . Dated this £¢..day of.

-

————————

3|LEVITE SOLIC[TORS & ARBiTRATDRS
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payo G. Ashonibare, Esq.LLM ACIArb. (UK}

Ene Ashonibare, Esq -

- 0O, N. Igbafe, Esg
Simiat Sulaiman, Esq -
D. A Dungs, Esq
{15t Defenidant’s Counsel),
Levite Solicitors & Arbitrators,
Suite SF 22 Anafara’a Plaza,
First Avenue, Gwarinpa
FCT-Abuja

ADDRESS FOR SERVICE WITHIN JURISDICTION

c/O

2484 Sani Abacha Road,
GRA

Port Harcourt

River state
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. 'FOR SERVICE ON:
~PLAINTIFFS
C/O Counsel .
-H. 0. D. Uwom Esq. .
(Legal Practitioner) -
Uwom, Wekulon & Co.
(Plaintiffs Counsel)
27, Bende'Street, Town,
* Port Harcourt - °
08033131982, 08152661085
- Harcourt Uwom@Gmail.Com
. Harcourt.Uwom@Nigerianbar.Ng

2N0 DEFENDANT

No 42 Qbi Wali Road,

* Rumuigbo, Port Harcourt.
Rivers State. -

08033661414, 08034812254,
levitesolictors@gmail.com

info@levitesolicitors.com *
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. - IN THE FEDERAL HIGH [COURT OF NIGERIA
IN THE PORT HARCOURT JUDICIAL DIVISION
HOLDEN AT PORT HARCOURT

SUIT ON. FHCIPHICS! . 08 /2021

. CHIEF (ENGR) BALA CHARLES ASELEM!

2. CHIEF. ILAYIRA CHARLES ASELEMI
3. MR. ROYAE JEREMIAH GODWILL. l PLAINTIFFS
(Suing for themselves and representing the ‘

~ Omaraka Comunity af Abua Central in Abua/Odual

Local Government Areas of Rivers State)

AND 4 ‘
.4. TRANSMISSION COMPANY OF NIGERIA ch } DEFENDANTS -
2, PORT RARCOURT ELECTRICITY DISTRIBUTION PLC -

WITNESS STATEMENT ON OATH
I Englneer Udo Onyema aduft, male, Christian ¢f No, 10 Trans-Amadi Industrial Layout Rd,

Rumuola Port Harcourt Rwers State hereby make oath and state as follows:

1. That | am the Manager (Linesj under the employment of the 1

. Defendant!Apphcant in this suit and by virtue of the aforesaid posmon | am
.- .Conversant with the facts deposed herein.
2. {have the.mandate and authofity of my employer the 1st Defendant to depose

" to this affidavit.
3. That the 1 defendant is a hmlted I|ab1|ty company mcorporated under the laws of
~Nigeria.
4 -~ That the 1st Defendant did*not inherit|the liabilities of the defunct Power Holding
: Company of Nigetia (PHCN). |

| 5. That the 18 Defendant is neither the oWner nor the operator of the 33KVA power

' lines, poles and by whatever descrlptlorr a{ieged to be on the Plainfiffs’ land and did

J‘{M"
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10.

1. -

12.

13

not Inhérited the liabilities of National Eldctric Power Authority (NEPA) and/or Power -

"Holding Company of Nigeria (PHCN).
. ~. The 1% Defendant is not the owner of any electricity cables/wires of any-description
" .that is less than 132KV and as such dogs not bear any rights or liabilities of any sort

for a 33KV electricity cables of any type [ncluding cast-in-situ pads. foundations, high -
tension poles etc. in any part of Nigeria jncluding the Plaintiffs' land.’ ‘

That the electricity transmission fines belonging fo the 13t Defendant is lesser than
132KV and consequently, any transmIsion lines lesser than 132KV and which

* includés 33KY doss not belong to the 1s!|Defendant.

That all Jand mass in the Federal Requblic of Nigeria befongs to the State and

" ‘Federal Govemment of the Federal Republic of Nigeria.
.~ The 15t Defendant are dnly ohe of the successors of Power Helding Company of Nigeria

(PHCN) who emerged following the merger| of the Transmisslon and Operations sectors of
the unbundled PHCN.

. That the 1st-Defendant did not inherit the liabilities of Power Holding Compam} of
:Nigerla (PHCN) PHCN which includes the 33KV or any electric power lines lesser than

132KV, :
Further to my deposition in paragraph 1}1 above, the 1%t Defendant by the nature of
its. transmission licences, the rules and regulations guiding its operations, the 1¢
Defendant carries on its electricity transmission operations either through or a

greater than 132KV high voltage electricity transmission lines and nothing less,

That the-1st D&fendant only conducts its lransmisskm operations by no less than high

" tension 132KV electricity power lines and state that the 1 defendant did not erect

any transmission, lines or any 'electricm power lines of any description on about
74,000 square metres or any square metres at all of the Plaintifis’ land.at Omaraka

. Community and denies )
* Thiat the 1t defendant is not indebted to the Plaintiffs anyways hence not liable to
- f)a? any monetary compensation whatsoever considering that the 1%t Defendant is

not the owner of the 33KV transmission [ines andfor other electric wires/cables which

"~ the Plaintiff alleged traversed their land.

4.

6|LEVITE SOLIGITORS & AR BITRATORS

That the 1% Defendant is not'liable to the Plaintiff for any injurious affections
whatsoever on any land and for the sum of One Billion Four Hundred and Eighty

* Five Mitlion, Thirty Nine thousand, Two undred and Thirty Five Naira (N1, 485, 038,
235) or any sums at all alleged in the Plainiiffs valuation report.

____________ —_— - p——— —— — — vee——
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15, That the piaintiffs are thérefore not entitled to any of the reliefs claimed and will urge
~ this Honourab!e Court to dismiss the cas; in its entirety.

16, Thiat | make this witness disposition in good faith bel:eving the contents to be true,

correct and in accordance with the QOath Act,

~ DEPONENT

- .Swom toLétthe federal high courtegistry,

Port Harcourt this............ day of ......ouceeinnn, 2021
|
BEFORE ME
COMMISSIONER|FOR OATH

¢

?[LEVITE SOLlC!TORS & ARB!TRATORS
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& S .+ . INTHE FEDERAL HIGH/COURT OF NIGERIA
IN THE PORT HARCOURT JUDICIAL DIVISION

HOLDEN AT POT HARCOURT

R SUIT ON. FHC/PH/CS/ 12021
. BETWEEN

1, CHIEF {ENGR) BALA CHARLESASELEN
. 2.:CHIEF ILAYIRA CHARLES ASELEMI )
3. MR. ROYAL JEREMIAH GODWILL . PLAINTIFFS
* (Suing for themselves and representing the
. Omaraka Comunity af Abua Céntral in Abua/Odual
- Local Govémment Areas of Rivers State)

AND

| 1 TRANSM]SS!dN COMPANY OF NIGERIA FLC } DEFENDANTS
- 2. PORT HARCOURT ELECTRICITY DISTRIBUTION PLC

DEFENDANT’S LIST OF WITNESS(ES)
.+ Engineer, Udo Onyema -~ ‘

- Dated this 2%, day of... ol 200

‘ @Q

\,Uayo G. Ashonibare, E5q.LLM ACIArb. (UK)
Ene Ashonibare, Esq
' ‘ 0. N. Igbafe, Esq

Simiat Sulaiman, Esq
D.A Dungs, Esq°

{15t Defendant’s Counsel),
Levite Solicitors & Arbitrators,

8| LEVITE SOLICITORS & ARB! TRATORS



Suite SF 22 Anafara'a Plaza,
First Avenue, Gwarinpa
FCT-Abuja

" ADDRESS FOR SERVICE WITHIN JURISDICTION

For Service on:
Plaintiff. B
H. D. D. UWOM, ESQ.
. (Legal Practitioner)
Uwom, Wekulom & Co.

(Plaintiff's Counsel) 27, Bende Street, Town

Port Harcourt 08033131982, 08152661085
hargourt.uworn@amail.com .
* - harcourt.uwom@nigerianbar.ng

¥

2nd defendant
. No. 42 Obi Wali Road,
Rumuigho, Pert Harcourt.

GILEVITE SOLICITORS & ARBITRA

TORS

~ CI0
248A Sani Abacha Road, :.
- G.RA

Port Harcourt

River state’

08033661414, 08034812254
Jevitesolictors@gmail.com
Info@levitesolicitors.com
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e . [N THE FEDERAL HIGH COURT OF NIGERIA
" IN THE PORT HARcountrr JUDICIAL DIVISION
HOLDEN AT PORT HARCOLRT

|

o SUIT ON. FHCIPHICS! 08 /2021
 BETWEEN
1. CHIEF (ENGR) BALA CHARLES ASELEN :
2. CHIEF ILAYIRA CHARLES ASELEMI

. 3. MR. ROYAL JEREMIAH GODWILL . ' PLAINTIFFS

+ (Suing for themse]ves and representing the :
Omaraka Comunity af Abua Central in Abuadeual
Local Government Areas of Rivers State)

AND

F ' ‘ f - '
* 1, TRANSMISSION COMPANY OF NIGERIA RLC } DEFENDANTS
2. PORT-HARCOURT ELECTRICITY DISTRIBUTION PLC

DEFENDANT'S LIST OF DOCUMENTS
1. Electricity Transmission Licence

. | ayoe Ashonibare, Esq.LLM ACIArb. (UK)
. \ . Ene Ashonibare, Esq

| _ Q, N. Igbafe, Esq

Simiat Sulaiman, Esq -

(1¢t Defendant’s Counsel),

10ILEVITE SOL!CETORS & ARBITRETORS

| R



p
v

_ {}

| Levite Solicitors & Arbitrators,
_ Suite SF 22 Anafara’a Plaza,

‘ First Avenue, Gwarinpa
FCT-Abuja

" ADDRESS FOR SERVICE WITHIN JURISDICTION

-~

For Service on:

Plaintiff

H. D. D. UWOM, ESQ.

_ (Lega! Pracfiticner)

~ Uwom, Wekulom & Co.

{Plaintiff's Counse!) 27, Bende Street, Town
 Port Harcourt 08033131982, 08152661083
harcourt. uwom@gmail. com
harcourt.uwom@nigerianbar.ng

" 2nd defendant
* No. 42 Obi Wali Road,
Rumtigho, Port Harcourt.

¢
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| . Cio .
E 248A Sani Abacha Road,
3 G.RA

Port Harcourt -

River state-
08033661414, 08034812254
. levitesolictors@gmail.com

Ihfo@levitesolicitors.com
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" BETWEEN

_ -1, CHIEF (ENGR) BALA CHARLES ASELENI
- 2. CHIEF ILAYIRA CHARLES ASELEMI |

. e l
. - ) ..||
:
IN THE FEDERAL HIGH COURT OF NIGERIA
.- IN THE PORT HARCOURT JUDICIAL DIVISION

HOLDEN AT PORT HARCOURT

SUIT ON. FHCIPHICS! 08 '/2021

3. MR.ROYALJEREMIAH GODWILL .- g PLAINTIFFS

* (Suing for therselves and representing the

. «* Omaraka Comynity af Abua Central in Abua/Odyal

Local Government Areas of Rivers State) |

A
%

a0 S

4. TRANSMISSION COMPANY OF NIGERIA PLC } DEFENDANTS

. 2. PORT HARCOURT ELECTRICITY DISTRIBl]!JTION PLC

Y

o {sT DEFENDANT'S STATFMENT OF DEFENGE

SAVE AND EXCEPT as herelnafter expressly admitted the 1 defendant denies each and | -

* évery allegation of fact contained in the statement of claim as if such allegations were
_ specifically set out and traversed seriatim. T -

. The st defendant denies paragraphis 1, 3, 4, 5, 6,7, 8,9, 10, 11, 12, 13 and 14 of the
statement of claim and put the claimants to the strictest proof of the averments.

. 9 The 1st defendant admits paragraphs 2 of the statement of claim only to the extent that

- the 1% defendant is a iimited liability company incorporated under the laws of Nigeria
* but denies the fact that they succeeded the fiabilities of the National Electric Power
Authority { NEPA) v | ~

3. The 1% defendant further states that contraty to the averments of the Plaintiff in

Paragraph 2 of their Statement of Claim, the 1st Defendant did not inherit the liabilities
of the defunct Power Holding Company of Nigeria (PHCN). g,

e v e E——— e smme—mys o msb— retm
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4, In specific response to paragraph 12 The 1%t Defendant states that it is neither the

owner nar ,iha opsratar of the 33KVA power. lines, poles and by whatever description
. alleged to be on the Plaintiffs' land and denies that it inherited.the liabilities of National
- Electric Power Authority (NEPA} and/or F’?wer Holding Company of Nigeria (PHCN);
" The 1%t Defendant puts the Plaintitfs to the strictest proof of otherwise.
5. Accordingly, the 1st Defendant avers that it is not the owner-of any electricity
. tablesiwires of any description that is Jess fhan 132KV and as such does not bear any
rights or Tiabilities of any sort for a 33KV electricity cables of any type including cast-in-
situ pads-foundations, high tension poles etc. in any part of Nigéria including the
Plaintiffs’ land. R : _
6: The 1% Defendant state further that no electticity transmission lines belonging to the 14
Deféndant s lesser than 132KV and consequently, any transmission lines lesser than
132KV and which includes 33KV does fot belong to the 1 Defendant. The 1t
Oefendant puts the Plaintiff to the strictest proof of otherwise. -

. 7. The 4% defendant states that paragraph 3 - 14 of the statement of claim, makes for an

: interesiing peep Into the people’s history atd therefore state that all land mass in the - :
Federal Republic of Nigeria belong to the State and Federal Government of the Federal

Republic of Nigeria which the defendant is not in & position to admit or deny the

- - Plaintiffs’ averment therein. | ‘ ,
- 8. The 1% Defendant denies paragraphs 15, 16, 17, 19, 20, 21, 22, 23, 24, 26 and 27 of

the.Statement of Claim and puts the P1ainti73 to the strictest proof thereof,
9. I response.to Paragraphs 15 to 97 of the Istatement of claim, the 1% defendant states
. that they are only one of the successors of Power Holding Company of Nigeria (PHCN)
who emerged following the merger of the ransmission and Operations sectors of the
unbundled PHCN but specifically deny that the claim that they inherit the liabilities of
Power Holding Company of Nigeria (PHCN) PHCN which includes the 33KV or any
- glectric pom;er lines lesser than 132KV.

. 10. Further to. paragraph 9 above, the 18l [Lefendant avers that by the nature of its

transmlssion licences, the rules and regulations guiding its operaticns, the 1
~ Defendant carries on its elecricity transmission operations either through or a greater
" than 132KV high voltage electrlcity‘ trarismission fines and nothing less. The 1=t

Defendant’ hereby pleads and shall at the trial of this suit refy on all relevant rules and
~ regulations governing its operations. :

11. The défendant further avers that it only co ducts its transmission operations by no less
" than high' tension 132KV electricity power fines and denies thal it erected ‘any

—_—a r—— ——ne—- ——— ——— —_— r———— ——
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iy o iransmlssmn lines or any electrical poweﬂ lines of any description on about 74,000
' square- metres of any square metres at all of the Plaintiifs’ land at Omaraka Commumty
_and denies that it is indebted fo the Piaintiffs and is not liable to pay any ‘monetary
compensation whatsoever to the Plgintiffs nsidering that the 1st Defendant is not the
owner of the 33KV transmission -lines aﬁ’or other electric wiresicables wh:ch the
Ptaintlff alleged traversed their land.

12, Furlher to Paragraph 11 the 1 Defenda(rt further states that it is not liable to the
Plaintiff for any injurlous affections whats ever on any land and for the sum of One
Billigh Four Hundred and Eighty Five Million, Thirty Nine thousand, Twe Hundred and

.. Thirty Five Naira (N1, 485, 039; 235) or any sums at all alleged in the Plaintiffs
o vajuatlon report. The 12t Defendant puts the F’Iamtlffs to the strictest proof thereof.

- 3. The-1¢t defendant avers tha the plaintiffs are therefore not entitied to any of the reliefs
‘ ,claimed and will drge this Honourable Courf to dismiss the case in its entirety.

_Bayo G. Ashonibare, Esq.LLM ACiArb, (UK)
*Ene Ashonibare, Esq
‘ , 0. N. Ighafe, Esq
Simiat Sulaiman, Esq

D . A Dungs, Esq
(1t Defendant’s Counsel),
- Levite Soficitors & Arbiirators,
‘ Suite SF 22 Anafara’a Plaza,
First Avenue, Gwarinpa
FCT-Abuia
ADDRESS FOR SERVICE WITHIN JURISDICTI;?I)
‘ 248A Sani Abacha Road,
G.RA
Port Harcourt
River state
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FOR SERVICE ON:

- PLAINTIFFS

C/0 Counsel

" H.D. D. Uwom Esq.

{Legal Practitioner)
Uwom, Wekulon & Co.

. {Plaintifis Counsel)

27, Bende Street, Town,
Port Harcoyrt ‘
08033131982, 08152661085

+ Harcourt. Uwom@Gmail.Com

" Harcdourt, Uwom@Nigerianbar.Ng

‘20 DEFENDANT

No 42 Obi Wali Road,
Rurmuigbo, Port Harcourt.

- Rivers State
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58033661414, 08034812264,
levitesalictors@amail.com
info@levitesolicitors.com
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IN THE FEDERAL HIGHICOURT OF NIGERIA
N THE PORT HARCOURT JUDICIAL DIVISION
' HOLDEN AT PORT HARCOQURT

‘sunou.mcmmcs; 08 /2021

.BETWEEN

" 1, CHIEF {ENGR) BALA CHARLES ASELEM|

2. CHIEF ILAYIRA CHARLES ASELEMI ‘
3. MR. ROYAL JEREMIAH GODWILL

(Suing for themselves and representing the
Omaraka Comunity af Abua Central in Abua/Qdual

PLAINTIFFS

AND

1, TRANSMISSION COMPANY OF NIGERIA PLC } DEFENDANTS

" 2. PORT HARCOURT ELECTRICITY DISTRIBUTION PLC

1

WITNESS STATEI‘vLENT ON OATH

o En_gineer Udo Onyema adult, male, Christian of No. 10 Trans-Amadi Industrial Layout Rd,

Rumuola, Port Harcourt Rivers State hereby make oath and state as follows:

1. ‘That | am the Maneger (Lines) under the -employment of the 1
_ Defendant/Applicant in this suit and by virtue of the aforesaid position | am

“ conversantwith the facts deposed hegein.
"9 . | have the mandate and authority of my employer the 1= Defendant to depose

to this affidavit. . o
3. That the 1% defendant is a limited liability company incorporated under the laws of
. -Nigeria: : .
4. That the 1st Defendant did not Inherit [the liabilities of the defunct Power Holding
"' Company of Nigeria (PHCN).

5 That the 1<t Defendant is neither the o;wner nor the operator of the 33KVA power
_lines, poles and by whatever descriptiorr alleged to be on the Plaintjffs‘ land and did

- ——— m——— 4
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1.
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_ notinherited the iabilfies of National Eldctric Power Authority (NEPA) andjor Power
¢ - Holding Company of Nigeria (PHCN). - L ’ ‘ _

The st Defendant is not the owner of a

tension poles efc. in any part of Nigeria including the Piainiffs’ land.

" That the electricity transmission lines bélonging tp the 1t Defendant is lesser than .

132KV and consequently, any transmission lines lesser than 132KV and-which

- includes 33KV does not belong to the 1= Defendant. %
_* "That all land mass In the Federal Regublic of Nigeria belongs to tfie State and

Federa) Government of the Federal Republic of Nigeria. =
The 15t Defendant are only one of the successors of Power Hoiding Company of Nigeria

(PHCN) who emerged fol1bw'|ng the mergelJ of the Transmission and Operations sectors of
the tinbundied PHCN, L :

That the 1st Defendant did: not inherit the liabllities of Power Holding Company of
Nigeria {(PHCN) PHCN which includes the 33KV or any electric power lines lesser than

. 132KV, . , \
Further to my deposition in paragraph 10 above, the 1st Defendant by the nature of ’

its fransmission licences, the rules anj regulations guiding its operations, the 1¢
Difendant carries on its electricity trénsmission operations either through or a

' - greater than 132KV high voltage electricify transmission lines and nothing less.
That the 15! Defendant only conducts its transmisslon operations by no less than high_

tension 132KV electricity power lines and state that the 1st defendant did not erect
any transmission lines' or any electricgl power lines of any description on about
74,000 square metres or any square metres at all of the Plaintifts’ land at Omaraka
Community and denies |

That the 1% defendant is not indébted to the Plaintiffs anyways hence not liabie o

. .pay any monetary compensation whatsoever considering that the 18t Defendant is

. ndt the owner of the 33KV transmission

14,

6[LEVITE SOLICITORS & ARBITRATORS
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mes andfor other electric \n@res!cables which

the Plaintiff alleged traversed their land.
That the 1%t Defendant is not liable to the Plaintiff for any Injurlous affections
whatsoever on any land and for the sum of One Billion Four Hundred and Eighty
Five Million, Thirty Nine thousand, Two Hundred and Thirty Five Naira (N1, 485, 039,
935} or any sums at all aleged in the Pjaintiffs valuation report.

- - e e ek e e _——— a—— ——— et

It y eleciricity cables/wires of any description o
that {s less than 132KV and as such _doef not bear any rights or liabilities of any sort
for & 33KV-electricity cables of any type inciuding cast-in-situ pads foundations, fiigh

1
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15, - That the plalntiffs are therefore not entit!I d to any of the reliefs claimed and will urge

" - this Honourable Court to dismiss the case in its entlrety.

i6.° That | make this witness disposition in good faith believing the contents to be true,
-, cotrect and in accordance with the Oath Tﬁct.

' | DEPONENT
|
) I
Sworn to at the federal high court registry, -
Port Harcourt this............ day of ..o ornee 2021
BEFORE ME -

COMMISSIONER FOR OATH
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IN THE FEDERAL HIGH COURT OF NIGERIA
. IN THE PORT HARCOURT JUDICIAL DIVISION
HOLDEN AT PORT HARCOURT

BETWEEN: SUIT NO: FHCIPH/CS/08/2021

. 1. CHIEF(ENGR.) BALA CHARLES ASELEMI -+ ~’

2." CHIEF ILAYIRA CHARLES ASELEMI -
3. MR.ROYAL JEREMIAH GODWILL - - PLAINTIFFS/RESPONDENTS
(for therselves-and representing the '

Omaraka Community of Abua Central : .
in Abua/Odual Local Government Area

" of Rivers state)

AND

1. TRANMISSION COMPANY OF NIGERIA PLC DEFENDANT/APPLICANT .
2. PORT.HARCOURT ELECTRICITY DISTRJBUTION DEFENDANT/RESPONDENT
PLC

AFFIDAVIT IN SUPPORT OF MOTION ON NOTICE |
|, Simiat Sulalman, Female, Muslim, Nigerian citizen of Sulte SF 22 Anafara’a Plaza, First
Avenue, Gwarinpa Abuja do hereby make oath and state as follows:

1. That | am a legal practitioner in the law firm of the 1st Defendant/Applicant in this suit
and by virtue of the aforesaid position | am conversant with the facts deposed herein.
2. [ have the mandate and authority of the 1= Defendanb’AppI:cant as well as my employer
_ 'to depose to this affidavit,
3. That on the 25 February 2021 af about 12 neoon, by Michael Omar-lkaige, Esq a
Legal Officer at the Head office of the 1st Defendanthpplicént via a telephone
.conversation informed me at our offices af Suite SF 22 Anafara'a Plaza, First Avenue,
Gwarinpa - Abuja of the following facts and | verily believed him as follows:
a) That the 1% Defendant/Applicant.is one of the successor companies of Power
Holding Company of Nigeria
b} That the 1% Defendant/Applicant was issued a transmission system operator
license consisting wholly or mainly of high voltage {(greater than.or equal to

A{LEVITE SOLICITORS & ARBITRATORS

)



" 132kY) femphésis mine} electric lines for the convayance of electricity within an
. undertaking or from one undertaking to ancther, including any transmission
lines, transformers etc. The Electricity License |s hereby attached as EXH. A

¢) That the Applicant is not the owner and does not operate a [ess than high
voltage 132KV electric lines including 33KVA electric poles or lines and by
" whatsoever description.

d) That the Applicant di dd not tnherlt the liabilities of Power Holding Company of
Nigeria.

5. That by virtue of my training as a lawyer, | know as a fact that the {otality of the Plaintiffs’

claim before this .Honourable Court |s based on declaration of {itle fo land and
Compensation.

6. That | know' as a fact by virtue of my training as a lawyer that the Federal High Court
_.does not have Jurisdiction in respect of Declaration of Title to [and.

7: Thatthe totality of the plaintiﬁ'é claim does not disclose any cause of action against the
1st Defendant/Applicant necessitating being joined as a party in this suit.

8. | depose'to’thié affidavit in good faiﬂq‘oonscjenﬁous!y believing same to be true and
correct and in accordance with the Qaths Act.

: : S DEPONENT
. Swomn At the Federal High Court Registry Port Harcourt :
This*...ivenee Day of ..covvvirermriecciiniinns 2021
) BEFORE ME
COMMISSIONER FOR OATHS

— ——— —— ——— ——— ===
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. IN THE FEDERAL HIGH COURT OF NIGERIA
IN THE PORT HARCOURT JUDICIAL PIVISION
- HOLDEN AT PORT HARCOURT

' SUIT NO:
BETWEEN: NO: FHC/PH/CS/08/2021

1. CHIEF(ENGR.) BALA CHARLES ASELEMI
~ 2. GHIEF ILAYIRA CHARLES ASELEMI
3. MR. ROYAL JEREMIAH GODWILL PLAINTIFFS/RESPONDENT
. (for themselves and representing the
Omaraka Community of Abua Central
in Abua/Odual Local Government Area
_ of Rivers stats)

* AND

. 1._ TRANMISSION COMPANY OF NIGERIA PLC DEFENDANTS/APPLICANT

2 ;EJET HARCOURT ELECTRICITY DISTR!’ BUTION _j DEFENDANT/RESPONDENT"

. WRITTEN ADDRESS IN SUPPORT OF THE 1% DEFENDANT'S NOTICE OF.
PRELIMINARY OBJECTION ON LACK OF JURISDICTION OF COURT

1 0 INTRODUCTION AND RELEVANT FACTS

.- 1.AThe Plaintiff/ Respondents Commenced this suit at the Federal High Court vide a
Writ of summons and accompanying processes dated 26t January 2021, praying this
" Honorable Court for the following Reliefs:

1. A declaration that the plaintiff are entltFed to compensation from the
" defendants in respects of the plaintiffs' land in omaraka community in Abua |
©in Abua/Odua Local govemment Area of Rivers State of Nigeria which is
adversely traversed and sffected by the defendant's electricity transmission
lines {formerly National Electric Power Authority’s electricity transmission
lines but now inherited by the defendants) thereby rendering the land
unsuitable for any development and/ or useless for any other purpose.
* 2. The sum of One Billion, Four Hundred and Eighty Five Million, Thirty Nine
Thousand, Two Hundred and Thity Five naira(N1.485,039,235) as

——————— 8 e e e e e
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‘compensation or damages for losses, disturbance, loss of use of landfloss of
value of land and injurious affection suffered by the plaintiffs as & result of
the defendants taking over part of the plaintiffs’ land situate at Omaraka,
Abug Central, Abua/Odua local Government Area of Rivers State
compulsorily and passing through it the defendants’ High Tension (33KVA)
electrlc power Transmission Line from Ahcada to Abonnema without
payment of any compensation for the loss of use of Land, joss of Value of
Land, disturbance and qthef injurious affections from the said transmission
" line or in the alternative, the sum of N1, 485,038,235 being compensation for
" the loss of the use of the said land and/or loss of value of the fand.

Upon }eceipt of the Plaintiffs Writ of Summons, the 1% Defendant filed a

.memorandum_of Conditicnal appearance and this Notice of preliminary Objection

challenging the jurlsdiction of this Honorable Court for reasens contained therein.
This, written address is delivered in support of the Defendant/Applicant’s Notice of

. Preliminary objection dated 26™ March, 2021,

- The Defendant/ Applicant contend that this Honorable Court lacks the jurisdiction to

entertain- this suit and in consequence thereof, the suit ought to be struck out. The

' Defendant/Applicant seeks the following reliefs in its notice of Preliminary Objection:

. 1.' AN ORDER of this Honourable Court striking out this suit for being
incompetent having bsen commenced in the Federal High Court.
2. AN ORDER of this Honourable Court striking out the 15T Defendant as a party to
this suit for failure to disclose any reasenable cause of action against them

And Ifcr such Orders or Further Orders as this Honorable Court shall make in the
circumstance. -

The grounds upon which the Preliminary Objection is brought are that:

1, The Respondents/Claimant commeneed this suit at the Federal High court

" yide Writ of Summons and accompanying Processes dated the 26 day of
January 2021, | |

2. The subject matter of this suit as presently constituted is on the
Declaration of Title to Land, which is outside the jurisdiction of the Federal
High Court. | .

3. By Virtue of Section 100(1), Part XllI (Interpretation and Citation), of the
Electric Power Sector Reform Act, 2005 the regulations and rules

- — e —
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'-governing the power sector, it is obvious that 33KV is nof a Transmission
lne and as such does not belong to the 1% Defendant hence No
reasonable Cause of Action has been disclosed against the 1¢t defendant
in this suit .

4. The suit is therefore incompetent, and this Honorable Court urged to strike
o it out'in therinterest of justice. "
15. The Ntl:nticl:e of Preliminary Objection is supported by an 8 paragraph affidavits
deposed fo Simiat Sulaiman a Legal Pracliioner in the Law firm of the counsel to 1st
Defendant/Applicant "

2.0  ISSUE FOR DETERMINATION

N Whether this Hanoqrqb!e Court Has the Jurisdiction to entertalnt matters relating to
Declaration of Title to Land and Compensation '
i, , Whether the plaintiff.has disclosed a reasonable cause of action
against the defendant.

3. ARGUMENT ON ISSUE (1) ONE

Whether this Honourahle Court Has the Jusisdiction to entertain matters refating to
Beclaration of Titfe fo Land and Compensation.

3.2. It is our submission that by virtue of the provision of Section 251 of the 1999

“constitution of the Federal Republic of Nigeria {As Amended), the subject matter of
this suit is not within the exclusive jurisdiction of the Federal High Court.

3.3, Jurisdiction has been held to be the comer stone, the life wire and blood line in any
_ legal proceedings. Any proceedings bulit without jurlsdiction is bound to crumble like

a pack of cards. Without jurisdiction, a court loses its legitimacy to make any binding

Order in a dispute submitted to it for-adjudication including an order of transfer. The
importance of jurisdiction in legal proceedings cannot be over emphasized. The
Courts have consistently maintzined the above position in a plethora of cases. We

refer your Lordship to the case of AKERE & ORS V. GOVERNOR OF OYO STATE

& ORS (2012) LPELR ~ 7806 (SC) where the Court held:

The overriding importance of jurisdiction tannot be over stated. It is the Iife
blood of any litigation before a court properly so called. 1t is so fundamental

S8|LEVITE SOLICITORS & ARBITRATORS
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that when a court has no jurigdiction, any action taken by that court would be

J

. anullity nptwithstanding the fact that the proceedings were well conducted. -

¥

3.4.. Jurisdiction is a fundaméntal requisite in all cases; it is a condition that cannot be
: waived. The Supreme Court in the case of Zakari v. Nigerla Army & Anor. {2015)
~ LPELR-24721(SC), held on the fundamental nature of jurisdiction of a court.
urisdiction.is the blood that gives [ife to the survival of an action in a
- court of law without which the action being like an animal drained of its
blood, ceases to be allve bereft of any blood in it and indeed without
.. life, any effort at resuscitation it remain a futlle exercise”.

3.5, < Itis a well settled law that Courts are creatures of statute and it is the statute that
confers on if jurisdiction. Though this is may be extended by the legislature and not
the courts, for it is part of the interpretative functions of the court to expound the
Jurisdiction of the court but not to expand it. See Tukur v. Govt. of Gongola State

: {1989) 4 NWLR (Pt. 117) 517 at page 561; (1989) 20 NSCC (Pt. 111) 225; {1989)
- ALLNLR 575; (1989) 9 SCNJ 1. |
The provision of section 251 Of the constitution of Nigeria 1999 Is
noticeably clear and unambiguous. It Is the section that confers
.. jurisdiction on the Federal High Court, which jurisdiction clearly does
= not include a claim for declaration of title.
-*_ According to per J.| Okoro, IN CENTRAL BANK V, Rahamaniyya Glohal
. resources, legalpedia electronic citatation(2020) legalpedia (SC)1085;

“The National Assembly has not yet conferred any additional

jurisdiction in land matter on Federal*High Court. The Federal High

Court can therefore not assume jurisdiction over matters to land

- disputes where there is no statute conferring such jurisdiction on it. |

- have found no provision section in 251(l) (PH{Q) of the constitution of

the Federal Republic of Nigerla 1999 OR sectlon 39 of the Land Use Act

1978 conferring [urisdiction on the federal high court t enteriain

~ . proceeding for declaration of fitle of land.”.
36. In Omotesho &ors v. Abdullahl & ors{2008) 2 NWLR(Pt.1072)p.526particularly
page 536, the court of appeal, per Ogunbiyi JCA (as she then was) declared thus:

"By virtue of section 39(1}{a) of the land use act, the high court has
- ' exclusive jurisdiction over proceeding in respect to any land subject of
a statutory right of occupancy granted by the Governgr Thus, the
Federal High Court is not empowered with the Jurisdiction to entertain

——— —_—t — —— - e tuyiis 8 o —— - -
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actions over land matters. In other words , the federal high court is not

one of the courts vested with the Jurisdiction by virtide of section 39 &

41 of the Land Use Act to entertain actions over land maiters'not being

a State High Court or an area or Customary Court or Court of equivalent

cadre. And the jurisdiction will not Ile in the court by the mere fact that
. one of the parties is a Federal Government Agency”.

Itis the Plaintiffs' claim' before this Honourable that they are the rightful owners of

the said land known as Ogonokom Comrmunity {Ogonokom 1 & 2) in Okpeden,
Abua in Abua/Qdual Local Government Area of Rivers State of Nigeria and that they
have exercised various acts of ownership over the parcel of land such as fishing,
hunting, building houses, felling of trees for timber, cutting of sticks, digging of fish
ponds,:setting traps as well as letting poftions out for farming without any hindrances
over the years up until when the defendants purportedly constructed-and installed a

"33KVA electricity transmission Line claiming compensation from the"Defendants in

the sum of two billion eight hundred and sixty five million one hundred and sixty

_ seven {housand and twenty one Naiar forfy Kobo (N2, 865, 167, 021.40) as
‘damdges, |

My Lord it s trite law that'the court wil always rely on the Plaintiffs Statement of

... Claim before the Court to determine-whether It has jurisdictiction to entertain same..

3l

3.10.

We commend my Lord to the Supreme Court case of OLOFU V. ITODO (2010)
LRELR-SC.302/2010 page 22 paras A-C ’

- Itis our submisslon that the case of the plaintiff in this suit as presently constituted Is

for the Declaration of Title to Land and Compensation for the Defendants alleged
trespass andfor conversion to the Plaintiffs land situate at Cgonokom Community

'(Ogonokom 1 & 2) in Okpeden, Abua in Abua/Odual Local Government Area of

Rivers State of Nigeria. ‘
By virtua of section 39 & 41 of the Land Use Act, the Federal High Court is not one
of the courts vested with the powers to enfertain actions over land matters. It is only
the State High Court or an Area or Customary court or court of equivalent cadre that
has the jurisdiction to entertain such matters. The jurisdiction will not lie in the court

" by the mere fact that one of the parties is a Federal Government agency and we

urge my. lord to so hold that the claimant’s failure to commence this Suit vides the

IDJLEVITE SOLICITORS & ARBITRATORS



3.11,

VYR

4.2.

State High. Court is very fundaimental and incapable of being cured. We pray the
court to strike put this suit for incompetance and lack of jurisdiction.

Conclusively on this issue, we respectfully submit that the position of the law is
that the Federal High Court lacks jurisdiction to hear and determine land matters

* of any kind and we urge my Noble Lord to so hold and strike out this suit. we

commend My .Lopd to the case of IGP and 2 Ors v. Mobil Producing {Nigeria)

Untimited and 15 Ors {2018) 14 NWLR Pt 1639 Pg 229 @ 393 Para B-C where
the Court held thus;

' it has become frite that where fegislation has provided for the dofﬁg of
anything in a specific manner, nothing short of that Specification will -
suffice in dolng that thing provided for,” ' ‘

.ARGUMENT ON ISSUE (2) TWO

Whether the plaintiffs has disclosed a reasonable cause of action against the
15! gefendant.-

My Lord, it is our humble submission that the name of the 1st defendant should be
strick: out for failure of the plaintiff to disclose any reasonable cause of action
against them, We humbly refer My Lord fo Reliefs (2) of the plaintiff's Statement of
Claim before this Honourable Gourt, failed to disclose any Cause of Action against

.'the 1%t defendant. My Lord Our Emphasis Is on Line 8, 9 and 10 of the said 2

Reliefs on the statement of Claim. We humbly reproduce same:

“The sum of One Billion, Four Hundred and Eighty Five Million, Thirty Nine
Thousand, Two Hundred and Thity Five naira (N1,485,039,235) as
compensation or damages for losses, disturbance, loss of use of land/loss of
value of land and injurious affection suffered by the plaintiffs as a result of
the defendants taking over-part of the plaintiffs’ land situate at Omaraka,
- Abua Centra!, Abua/Odua local Govetnment Area of Rivers State

compulsorily and passing through it the defendants’ High Tensfon (33KVA) -

* electric power Transmission Line from Ahoada to Abonnema without

' payment of any comnpensation for the loss of use of Land, loss of Vaiue
f Land, disturbance and other Injuricus affections from the said

- 9 Lang,

transmission line or in the alternative, the sum of N1,485,039,235 being

A e — —— ———— e ——— e ————— -
————
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‘.. compensation for the _Ioss'of thie use of the said land and/or logs of valué of "
- " . theland”. - ' : ‘

W;é submit with respect that flowing from the ‘above claim by the plaintiff, the said
High Tension (33KVA) electric power Transmission Line purportedly to have
caused the loss of use of land, loss of Value of Land, disturbance-and other injurious

- iaffections from the said transmission line does not belong to the 1 deféndant By

I, Virtue of Section 100(1), Part XII! (Interpretation and Citation}, of the Electric Power

.Sector Réform Act, 2005. The Act defines Transmission System line as follows:

~ "transmission system” means a system, as defined by the Commission,

- . “consisting wholly or nfainly of high’ voltage (greater than or equal to

132kV) electric lines for the conveyance of electricity within an
. tindertaking or from one undertiking to another, including any
transmission lines, transformers, switchgear and other works necessary
' for and used in connection with such electrical equipment, and the
buildings as may be requjred to accommodate the transformers,
- switchgear and other works; '

.44 N _iS’ our firm bdéition that by virtue of the above stated and the main fact that the said

transmission fine does not belong to the 1%t defendant, It is our submission that the

. -instant suit does not disclose a reasonable cause of action against the 1%t Defendant

to warrant retaining them as a Party to this suit and we urge miy lord to so hold. A

- cause of action has-been defined by the Supreme Court in the case of Unijos v.

- Ikegwuoha (2013} 9 NWLR (Pt.1360) 478

L

f o —————-
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To mean facts which when proved will entitfe a Clalmant to a remedy
. &gainst a Defendant. R
- This ingredient is clearly lacking in the Plaintiffs’ Claim beforé this Honourable Court,
-hence the 1% defendant cannot be said to be a necessary party to this suit

45 :Whét a cause of action entails was succinctly described in HRH INYANG & ORS v.

ARIKPQ & ORS (2016) LPELR 41375(CA]

"The words cause of action simply mean a factual situation, the

éxistence of which ‘entitles one person to obtain a remedy against ~

another person, A cause of action consists of every fact that would be
necessary for the plaintiff to prove, if traversed, in order to support his
right to judgment. In defining what may constitute a cause of action, the



Supreme Court per Karibi-Whyte,. JSC in Bello v, Attorney General, Oyo

- State (1986) 5 NWLR (Pt 45) 828 at 876 said: "I think a causs of action /s

constituted by the bundle or aggregate of facts which the Jaw will

recognize as giving the Plaintiff a substantive right'to make the claim

- agalnst thg relief or remedy being sought. Thus the factual situation on

. which the Plaintiff relies to support his claim must be recognized by the

Ia,w as glving rise to a substantive right capable of being claimed or

enforced against the Defendant. In other words the factual situation

relied upon must constitute the essential indredients of an enforceable

right or claim.” The cause of action must be revealed in the pleadings of

. the claimant The Court would therefore confine itself only to the

averments in the Statement of Claim In the assessment of whether.or

not the plaintiff has a reasonable cause of.action; Shell B.P. Petroleum

- . Development Co. of Nigeria Ltd & Ors. v. Onasanya (1976) 6 S.C 89, 94;

Fumudoh & Anor v. Aboro & Anor (1991) 9 NWLR (Pt 214) 210 at 231 -
232." Per OTISI, J.C.A. (Pp. 14-15, Paras. A-B)

4.8: " This position was also affirmed by the Supreme Courtin the Case of TIBA [YALAMU
" SAVINGS & LOANS LTD v. SUBERU & ANOR {2018) LPELR-44069(SC)

~ The Supreme Court re-lirates what constitutes cause of action using the
Locus Classicus case of Bello Vs A.G. Oyo State {1986) 5§ NWLR (pt45)

. 828 @ 876 A - B which this Court considered what constitutes a
. reasonable cause of action, 'His Lordship Karibi-Whyte, JSC opined
thus: "f think a cause of actionIs constituted by the bundie or aggregate
of facts which the faw will recognise as giving the plaintiff a substantive
right to make the cfaim against the relief or remedy being sought. Thus,
the factual situation on which the plaintiff relies to support his claim
must be recognised by .the law. as giving rise to a substantive right
capable of belng claimed or enforced against the defendant. In other
.words, the factual situation relied upon must constitute the essential
ingredients of an enforceable right or claim.” This definition was
adopted by Obaseki, JSC in Afolayan Vs Ogunrinde (1990) 1 NWLR
(pt.127) 269 @ 382 F - H. His Lordship stated: "In its simplest ferms, !
would say that a cause of action means: (1) a cause of complaint; (2) a
civil right or obligation fit for determination by a Court of faw; (3} a
dispute in respect of which a Court of law Is entitled fo invoke its
judicial powers to determine. it consists of every fact which it would be
necessary for the plaintiff to prove, if traversed, In order to support his

- right to judgment.” See also: Thomas Vs Olufosoye (1986) 1 NWLR

13(LEVITE SOLICITORS & ARBITRATORS
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5.0.

6.1

(pt.18) 669; Adimora vs. Ajufo (1988) NSCC Vol. 19 (Part) 1003 @ 1005;
(1988) 3 NWLR (Pt. 80) 1; P.N Udoh Trading Co. Ltd vs. Abere (2001) 11
NWLR (Pt. 723) 114 @ 129 B - C; Mobil Producing Nig. Unitd vs. LASEPA

& Ors. (2002) 18 NWLR (Pt 798} 1 @ 30 E - G.” Per KEKERE-EKUN,
J.S.C. (Pp. 43-45, Paras. F-BJ .

We submit with respect Sir that a community reading of the above cited authority My
Lord can confidently and comfortably come to a conclusion that no reasonable cause
of action has been disclosed against the 1st defendant. Qur submission and

‘: conclusion ig predicated on the ground that, a cause of action consists of every fact
*” that would be necessary for the plaintiff to prove, if traversed, in order to support his

. r,ight to judgment and the Plaintiffs have failed in doing so.
We urge My Lord to so hold, On the strength of the foregoing submission, this

- . Honourable court is urged to resolve the.issues raised for determination in favour of

- 6.0

the 1¢ defendant, grant this application and save the 1st defendant from the

. agonising pain and cost of frial in the interest of Justice.

CONCLUSION

We urge My Lord to so hold, On the strength of the foregoing submission, this

Honourable court is urged to resolva the issues for determination in favour of the 1

defendant grant this application and save the 1st defendant from the agonizing pain
- and cost of trial in the interest of Justice.
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" (1988) 20 NSCC (Pt. 111) 225; (1988) ALL NLR 575; (1989) 9 SCNJ 1.

" {ii. CENTRAL BANK V, rahamaniyya global resources, legalpedia electronic

citatation(2020) lagalpedia (SC)1085

" . Algorov. comm, L & H, Kwara state (2012)11 NWLR(PL. 1310) 111@135 para
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v, Omotesho&ors V. Abduilahl &ors { '?008) 2 NWLR({Pt.1072) p.526
vi. keystone bank Itd v. Ebuh&ors(2[}21} LPELR-52773(CA}
vii.  Ekpe v, Ekpe &anor (2019) LPELR - -48341(CA).
vill.  IGP and 20rs v. Mobil Producing (Nigeria) Unitd and 15 Ors (2018) 14 NWLR

Pt 1639 Pg 229 @ 393 Para B-C

. i Emejuru8anor v, Abraham &aors (2018) LPELR-46330(SC)

Dated this 26t day of March 2021,

FOR SERVIGE ON: .
PLAINTIFFS ~ -

" GO Counsel

H.D.D. Uwom Esg. - .
(Legal Practitioner)

. Uwom, Wekulon & Co.

{Plaintiffs Counsel}
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(7 Defendant's Counsel),
Levite Solicitors & Arbitrators,
Suite SF 22 Anafara'a Plaza,
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ADDRESS FOR SERVICE
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248A Sani Abacha Road,
GRA |
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08033661414, 08034812254,
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IN THE FEDERAL HIGH COURT OF NIGERIA

|5/ vglaa

10:1”3 am _,

IN THE PORT RARCOURT JUDICTAL DIVISION

HOLDEN AT PORT

HARCOURT

SIUIT NO. FHC/PH/CS/ 08 22621

BETWEEN:

i
2.
3.

CHIEF (ENGR,) BALA CHARLES ASELEMI
CHIEF ILAYIRA CHARLES ASELEMI

MR. ROYAL JEREMIAH GOIDWILL

[Far themscelves and representing the

Omaraka Community of Abua Centrat

in Abua/Odual Local Government Ares

of Rivers State]

AND

PORT HARCOURT ELECTRICITY
DISTRIBUTION PLC

\

7 verses PLAINTIFES/
RESPONDENTS

«DEFENDANT/RESPORDENT

TRANSMISSION COMTANY OF NIGERIA PLC }....D’EFENDANT }APPLICANT

PLAINTIFFS* COUNTER AFFIDAVIT TN RESPONSE TQ 15 DEFENDANT’S

PRELIMINARY OBJECTION

I, MISS RIDOICE UKRWENGA, female, Chtistian, legal sccresary, 8 Nigerian Citizen

residem at NO. 18 Ibadan Street, Port Harcoust,

1. That | amy one of the legal secrelanes in
(EKPU-OGBO Chambers) where H. D,
plaintif{fs is the managing solicitor,

That 1 have the consent of the plaintifis

hereby make oath and state as follows:

e chambers of Uwom, Wokulom & Co.
. UWOM, ESQ. of lead counsel for the

L

and my said employer to 'depege to this

counter affidavit on behalf of the plaintiffs/fespondents.

3. Thatl am informed by H. D. D. UWOM, EJSQ. an the 23/6/2021 about 3.30pm in our
- aforesaid chambers at NO. 27 Bende Stredt, Port Harcourt duting a discussion with

him, and 1 verily believe him as follows:

{i}That the 1® Defendant’s affidavit in

)

ppoit of motion (preliminary cbjection)

sworn to by one Similat Sulaiman and filed in this suit on the 31/3/2021 containg

uniruth.

(i} That paragraphs 3(b), 3(05, 3{d), S, 6,

-

7 & & of the said affidavit in support of the

preliminary objestion {mption) arc not frue.
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(ii) That the 1* Defendanl is a successorjcompany to the Power Holding Company of
Nigeria (PHCN, for shott).

{iv)That as a successor company to the FHCN, the 1% Defendant suceeeded to all the
agsets, liabilities, rights and obligations of PHCN (also referred to as the initial
Holding Company) which are thus vested in it (PHCN).

(v} That the plaintiffs* action n this suit fs not in respect of declamtion of title to land
but involves the wrongful acts of PHCN and its predecessor (National Electric
Power Authority) in respect of the jnstallation of clectrio poles and passing of
High Tension Electric Power Cablesi(lines) through the land of the plaintiffs and
the attendant damages/losses arising therefrom.

{vi) That the erstwhile National Electric{Power Authority (NEPA), PHCN and the 1#
& 2" defendants are agents of the Federal Government of Nigeria charged with
the responsibilities of, inter alia, trapsmissions and disribution of electric power
in Nigeria, on behalf of the Federal Government of Nigeria.

(vii} That the plaintiffs' action in this suit discloses a reasonable cause of action
against the delendants, particularly| thel® Defendant which is an agency of the
Federal Government of Nigeria that{ was set up (incorperated) and also owned by
the Federal Government of Nigeria.

{vii}) That the [® Defendant is a necgssary party in this suit and that is what
necessitated its joinder as a party in'this suit, :

i
(ix) That the 1 Defendant’s prelimi objection is brought in bad faith and is
intended to delay/frustrate the detertnination of this suit.

4. That T swear to this affidavit in good faith, conscientiously believing same to be
true and in acvordance with the provisions of the Qaths Act.

Sworn to at the Federal Hj urt Rept
Port Barcourt this ay of

FFOR OATHS
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For Service on;
The 1* Defendant

Its Counsel

Dayo G. Ashonibare, Esq.
Levite Solicitors & Arbitrators
Suit SF 22, Anafara’a Plaza,
First Avenue, Gwarinpa,
FCT- Abuja

Or

248A Sani Abacha Road
G.R.A., Port Harcourt
0§033661414; 08034812254

2™ Defendant
NO. [ Moscow Road

Port Harcourt

Piaintiffs

Their Counsel

H. D. D. UWOM, ESQ.
Uwom, Wekulom & Co.
EKPU-OGBO Chambers
27 Bende Street, Town

Port Barcourt

08033131982
harcourt.uwom ail.com

harcourt.uwomi@nigerianbar.ne
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BETWEEN:

1. CHIEF (ENGR) BALA CHARLES ASELEMI
2, CHIEF ILAYIRA CHARLES ASELEM!

IN THE FEDERAL HIGH COURT OF NIGERTA
IN THE PORT HARCOQURT, JUDICIAL DIVISION
‘ HOLDEN AT PORT HARCOURT

SUIT No. FHC/PH/CS/ 08 /2021

3

3. MR. ROYAL JEREMIAH GODWILL ? «reres PLAINTIFFS/
[For themselves and representing the REST'ONDENTS
Qmaraka Commsanity of Abua Central

. PORT HARCOURT ELECTRICITY

in Abua/Odual Lacal Government Aren “
of Rivers State) ]

AND

-.DEFENDANT/ RESPONDENT
DISTRIBUTICN PLC

. TRANSMISSION COMPANY OF NIGER1A PLC } DEFENDANT/APPLICANT

PLAINTIFFS/RESTONDENTS' ADDRESS IN|OPPOSITION TO 157 DEFENDANT’S
PRELIMINARY OBJECTION FILED ON THE 31/3/2021

2.1

2.2

L0080 INTRODUCTION

The 1* Defendant/Applicant filed a Notice df Preliminary Objection in this Suit on the
31/3/202 1seeking to strike out this sait on grdunds of alleged incompetence predicated on
lack of jurisdiction of the Federal High Courtito entertain the sult and failure to disclose a
reasonable cause of action against the 1™ Defandant.

The ﬂaintiﬁ‘smaspbndems are opposed to th
this address in furtherance of that opposition,

said Preliminary Objection and have filed

2.00 STATEMENT OF FACTS

The plaintiffs filed this suit in the Federal High Court wherein they claim entitlement to
and payment of compensation for the adver§e effeet of the Defendants’ High Tensjion
Electricity Transmission Line that traverse$ thelr land which transmission line has
injuriously affected their land and rights,

The |1% Defendant filed a Preliminary Objection to (he hearing of this suit. The 18
defendant thinks in its preliminary objectidn that the Federal High Court facks the
jurisdiction to entertain this suit and also that this suit discloses nio reasonable action
against it. The Plaintiffs/Respondents contend|otherwise,




a)

%

L]

4.01

3.00 TSSUE FOR DE RMINATION

It is submired that the following two (2} issues arise for the determination of this
Honourable Court in respect of the instant Pyeliminary Objection of the 1* Defendant:

L. Whether the Federal High Court has the jurisdiction to entertain this suit.

2, Whether this suit fifed by the plaintiffs discloses a reasonable cause of setion
against the 1 Defendant/Opjector,

£

<

400 ARGUMENT

Issue N0, 1 (Jurisdiction)

4.1(1) Under the ™ defendant/Objector’s Tssue NO 1, it is falsely contended that the Plaintiffs’

suil is in relation to a declaration of title to lahd, etc. and is thys outside the jurisdiction of
the Federal High Court. It js humbly submifted that a cemmunal reading of the Writ of
Summons and Statement of Claim in this cgse will reveal that this suit is in respect of
wrongs committed by the 1% defendant vica usly (through (he Power Holding Company
of Nigeria) by means of the passing of ity high voliage electric (high tension)
transmission Jine through the land of the Plaifitiffs,

{t is submitted that the contentions in paragaphs 3.7 — 3.10 of the ebjector’s address in
support of the preliminary objection are lackd with outright falschood and are skewed
towards concealing the que substance of the {Plaintiffs’ case/claims. The 1* Defendant is
a Federal Government Agency imbued with the responsibility of, inter alia, transmission
of electricity on behaif of the Federal Government, 1t performs that responsibility by
means of, imer alia, its high tension electric mission lines,

The cause of action and the complaints/claimg of the plaintiffs in this sujs are in respect of
R tort it committed in connection with th setting up and wse of the said electric
tunsmisston tne, It Is not a case of declaation of title to land and there is no claim for
declaration of title to land in this suit,

The pleadings on the title or devolution of title of the land on the plaintiffs are merely
introductory and meant to show that the place where the said electric transmission lines
caused the losses/damages complained of i3 Jand owned by the Plaintiffs. This is to
establish the locus standi of the Plaintiffs td tmnaintain this action over the said losses
caused by the Defendants’ said electric transmission line,

- g ——




4.1(2) By the provisions of Sections 1,2 & 3 of th

4.1(3) By the combined provisions of Sections 8,

Electric Power Sestor Reform Aet 2003, the
Power Holding Company of Nigeria was| an agency of the Federal Government of
Nigeria that was set up and owned by the Federal Government of Nigeria to succeed fo
the assets, rights, obligations and [iabilitigs of the National Electric Powgr Authority
(which was also an agency of the Federal Government of Nigeria).

it s noteworthy that in paragraph 3{2) of the 1" defendant/objector’'s Affidavit in Support
of motion (the Preliminary Objection in contest), the objector admitted that “.....the 1*

Defendant/Applicant is one of the successpr companics of Power Holding Company
ol Nigeria.”

& 10 of the aforementioned Act of 2005, the
1* defendant/objector as a successor company to the Power Holding Company of Nigeria
{referred to as initial Holding Company in the said Acr), is an agency of the Federal
Governnient as it was set up {incorporated) land is owned by the Federal Government of
Nigeria to camry out the funetions which PHEN bither to performed on behalf of the said
Federal Govermment, which include the trangmission of ¢lectric power in Nigeria,

Under Section 251 (1) (p) (q) & (r) of the Cqnstitution of the Federal Republic of Nigeria
1999, the Federal High Court is imbued with{ exclusive jurisdiction over any matter where
the Federal Government or its agency is alparty, See the book *Understanding the
concept of jurfsdiction in tire Nigeria legal systems™ by Hon, Justice Obande F,
Qgbuinya, pages 317-324.

4.1(4) It i§' submitted that from the foregoing, the 1% defendant is an agency of the Rederal

Government and the subject matter of this sﬁit is its High Tension Electric Transmission
Line which it uses in performing its said fundtions (of transmission/distribution of electric
power) as an agency of the Federal Government, it is submitted that this suit
consbquently falls within the purview of Section 251(1) (p) (@) & (r) of the said
Constitution. See NEPA v. Edegbenro (2002) 12 SCNJ 173 @ 183-184 & 185-186

[{2002) 18 NWLR (Pt 798) 79 @ 100], where the mpex court clarified the law
respectively as follows:

“In the light of all these, therefore, theiactipn on hzand came squarcly within the
provisians of scction 230(1)(s) of the 1979 Constltution. It would appear on the surface,
therefere, that the action would be one within the exclusive jurisdiction of the Federal
High Court..........A careful reading of paragraphs (g), (t) and (s) reveals that the
intention ef the lawwmiakers,was to take away froon the furisdiction of the State Bigh
Court and confer same exclusively on the {Federal High Court in respect of actions in
which the Fedoral Government or zny of itsagencies is a party.......”

“From what I have said eartier In this judgmont the aim of pasragraphs {qg), (r) and (s) of
sub-scetion (1) of section 230 was to vest exdlustve Jurisdiction In the Federal High Court
in matters in which the Federal government or 2ny of its agencles wis a party. A State

High Court would no longer have jurisdfetion in such matters notwithstanding the
pature of the claim in ¢he action.....*
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See also W. R. P. C. Ltd. v. Aghuje (2005)

SNWLR (P£.917) 63 (@ 89-90.

On 89, Para. B, the intermediate court statedias follows:

“In University of Abujn v. Olege (supra), the
of its agencies” in section 230(1) of the 1979

the organs cstablished by iaw through wh
functiona.”

rourt held that the use of the expression “any
Constitution as amended s m#ant to cover all
ich the Federal Government ecarrjes cut ity

This decision of the intermediate cowrt was
W. R. & P. Co. L1d. (2013) ALL FWLR.{
C-D.See also pages 853 & 855,

upheld by the Supreme Court in Agbale v.
. 688) 829. See particularly page 851, paras.

4.1(5) Also, in Ineghedion v. Solo-Ojemen (2013) ALL FWLR (Pt. 688) 907 @ 917paras. C-

E, the apex court (per Alagoa, JSC) stated the law as follows:

“The question having now been settled that

Hospita, lrrua is an agency of the Feder
whether the appellant’s claim relates to the :

he 2% respondent Otibhor Okhae Teaching
Government, the next relevant question is
dministration or management and control af

the 2™ respondent. Paragraph 25 of the statelnent of claim is a claim tu ageravated and/or
exemplary damages for defamation, negligence and breach of doctor/patient confidence
which undoubtedly rclates to the administrytion er management of the Otibhor Okhae
Teaching Hospital, krrua sued as the 2" defepdent in the trial court and 1s 2™ respondent

in thid appeal and in the lower conrt, The
251(1) of the 1999 Constitution is to vest ex

oot of paragraphs {p}, {q) and (r) of Section
sive |urisdiction on the Federal High Coert

over all civil causes and>matters in which the{Federal Government or any of its ageneies is

a party NEPA v. Edeghero (2002) 103 LRCN 2280 at 2281-2282 (2003) FWLR (PL. 139)
1556.”

See also NNPC v. Udenze (2016} ALL F (Pt. 817) 726 @ 767 -768 paras. H-C,
where the Courl of Appeal (per Agube, JCA) had this to say.

“In the instant case, since the party proceeded against by the respondent (then claimant) is

ar Ageéncy of the Federal Goverament, the Federal High Court has the exclusive
Jurisdiction to kear the matter notwithstanding ¢he fact that part of the ¢laim gr the whaole

relates to interest or ownership of land which the appellants compulsorily acquired.”

4.1(6) Conclusively, it fs submitted that as an agericy of the Federal Government is 8 party o

this case, it does not matter that the suit touches on land. The Federal High Court still has
jurisdiction over it,

Ses Ume v. Desicon Engr. Ltd (2016) ALLFWLR (Pt. 844) 2053 @ 2083-2084 paras.
C- H, where the Court of Appeal held as follgws:

“This issue of which court can exercise jurfsd(ction on land matters appenrs settled by (ke
fwo sg‘ﬁgtians of the Land Use Act cited abave, [Fhis i3 not the end of the maticr however, as
this court, the Court of Appeal had made an ésxception to the blanket provision of séctivnsg
39(1) and 41 of the Land Use Decree, This codrt had proneunced that those provisions are
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subject to the provisions of section 230 (I)
section 251 of the Constitution of the Fed
Federal High Court would assume jurtsdict
any of its agencies s a party to the action, S
at 269-270, per Akintan JCA (28 he then wa

Jurisdiction is canferved on the High
5 #reas while the Area Courts and Cus
to entertain claims in respect of ]
numerons decisions of the Supremeo
between the High Court and Area Co
decisions Is Abiope v Yakubu (1991) 5
FWLR (Pr. 83) 2212. The point which

b Lt

(q) and (r) of Degree N 107 of (1993) now
eral Republic of Nigeria, 1999 whercby the
n where the government of the Federation or

Ona v. Atenda (2002) 5§ NWLR (Pt. 656) 244
. The learncd jurist stated as fallows;

ourt kn section 39 in respect of lands in urban
omary Courts are conferred with jurisdiction
nds i non-wrhan argas. There have been
Court in which thls decision §fJurisdiction
rt/Custamary Court is aflfirmed, one of such
LR (Pt. 190) 130, (19%1) 6 SCNJ 69, (2003)
ust be made £lear s that all the decisions in

quesiion are in respect of the interprietation piven to the provisions of sections 39
and 41 of the J.and Use Act. But sidce it has been clearly shown zbove that the
provisions of the Land Uso Act rcuiring the State Government to delineate
poitions of the lands in a State as urbgn as ngainst non-urban areas are inapplicable
in the Federal Capital Territory, the division of Jurisdiction between the High
Court and the Area Court/Customary Court in the Federal Capital Torrltory will
therefore not arise. It follows therefore, that the appropriste court having
jurisdietion in land matter in the Fedgral Capital Territory iy the High Court of the
Federal Capital Territory by virtue sfisection 236 of the Constitution of the Federal
Republic of Nigeriz, 1979 since it has Jeen shown that thege is no customary right of

oceapancy in the Federal Capital Tergifory and that section 41 of the Land Use Act
is also inapplicable jn the territory,

The jurisdiction of the conrt however is subject to the provisions of section 230(1)
{g) and (r) of Decreec NO. 107 of ‘1993 (now section 231 of the Constitution of the
Federal Republic of Nigeriz, 1999) whercby the Federal Migh Court would assume

f jurisdiction where the government of the Federation or any of its agencies is a party
" to the xetian.

it

In the present appeal, both the Federa! Ministry of Envirgnment, Hooslag and  Urban
Development, and Honourable Minister of Housing and Urban Development are parties.
The Federal High Court in the present apppal was therefore right to have rssumed the
Jurisdiction oun this matter, the subjeet of the appeal when it wag hefare it, by virtue of
scetion 251 (1) (1) of the Constitutiva of the Federal Republic of Nigeria, 1992 as the
governmeni of the Federation, the Ministeriin-charge of the Issue in coatention, and its
supervision Minisicr, are all made as parties.]...”

4,1(7) Based on the forcgoing, it is submitted thai the preliminary objection lacks merit. This
Honourable Court is urged to resolve IssuefN0.1 formulated herein in the positive and
against the objector.

4.1(8) Alternatively, it is submitted that the law is{that in order to determine the jurisdiction of
the court in any matter, it Is the claims of the|plaintilfs as disclosed in the pleadings in the
different paragraphs of the Statement of Claiim that the court wil] consider i order to find
out the nature of the cause of action. It is nof the defence or depositions of the defendants

—_—— . —



that will be considered. However, whege it is not very clear to the court from the
averments in the Statement of Caim that the court has no jurisdiction in the suit, the court
will strike out the preliminary objection arld go into the trial of the case. [t is at the end of
the wrial that the court will clearly decide ifrom the averments in the Statement of Claim
and the evidence the issue of jurisdiction. [n U.B.N, Plc v, B.C.C. Plc (2004} All FWLR
(Pt. 206) 434 @ 452 para. C & 453, A-D, the Court of Appeal stated respectively
thus:

“In the ruling of the lower court, a discnssibn of issues of fact as deposed to in the affidavit
evidence before the court was embaried dpon. The trial Judge specifically made several
findings of fact upon the notice of preliminary objection in which the appellants as
defendants had not filed a statement of defénce and fasnes properly joined in matters upon
which findings were made. There is no doubt that (his was & most irregular procedure.
The questi ¢ [urisdiction of a court to adjudicate on a matter is only to be settled by
reference to the statement of elafm filed by the plamfiff.”

“In the statement of claim filed by the regpondents in the case on hangd, there was no
averment that recelvers/managers had he¢n appointed for 19 respondent; or that-any
information concerning such appeintment kad been given to the respondents; or finally
that the deed concerring fhe appointmeny of receivers/managers had been filed at the
Corporate Affairs Registry, Abuja. All these matters were only within the knowledge of
the appellants and should ordinarily constititte part of the avernents in {heir statement of
defence. The appellants, who had not filed d defence; nnd therefore not raised issue on the
matters catled on the court to determine maftter on their own terms. To do so would
constitute an attempt to drive away the réspondents from the judgment seat without a
hearing, Even if the appeliants were rajsing an jmportant snd threshold issue as
jurisdiction, they still qught to have followeg the proper procedure. As soon as it hecame
apparent to the trinl judge that the sppellints were relying in their cantention that the
Iowgr coort Iacked jurisdiction on a matfer thaf +vas not manifest or patent on the
respondents’ statement of claim, the lower fourt should have at that stage struck out the

natice of preliminary objectian with liberty fo the appellants to agitate the matter in their
pleadings.”

4.1(9) See also Jadesimi (nce Okotie-Eboh) v. Qkotie-Eboh (1986) 1| NWLR (Pt. 16) 265 @
275276, paras. H-C, [(1986)1 SC 479 @ 5(I3-504), where the apex court stated thus;

"eorsen In Aina v. The Trustee of Nigerian Rajhways Pension Fund (1970) t All NLR 281, it
was .'Enid,
“It is only in exceptional eases when itjs absolutely clear that it Is likely to dispose of
the action that a Judge cansents to a licaring of a preliminary issue even on a point
of law before the action is heard in figll. Suck poluts could always be taken in the

course of the hearing If there is any dpubt whether a preliminary issue will disposc
of the matter.”

There ia no doubt this is the rationale for th procedure of raising preliminary ebjections
to an applicatien or an actiog......”

It ig therefore submitfed that where this Honourable court finds that from the pleadings
of the plaintiffs, i is not unambiguously tlear whether this case is outside the cofirt’s




jurisdiction, the court ought to strike out tHe preliminary objection and go into trfal of the
subtantive case so that the issue of jurisdiftion ¢an be clearly degided at the close of the
¢vidence and based on the pleadings of the claimant and the ¢vidence led by the partics.
See U.B.N. Plc v. B.C.C. Plc {(supra) @ 452 para. C & 453, paras. A-D, Jadesimi (nee
Okotie-Eboh) v. Okotie-Eboh (supra) @ 275-276, paras. H-C.

This will obviate the quagmire of a sitQation where the case is transferred by this
Hoflourable court to the State High Court and at the trial in the latter court, it is
discovered that from the facts/evidence if] is the Federal High Court and not the State
High Court that has jurisdiction to entertain the matter.

4,1(10) Howevetr, assume without conceding thal Issue No. 1 is resolvable in the negative and
lhe Federal High Court is found not w have jurisdiction o entertain this matter, it is
submitted that this Honourable Court has ithe power to transfer this matter to the State

High Court as required by the law in Sectjon 22(2) of the Federal High Court Act Cap.
F12 of the Laws of the Federation 2004.

4.02 [ssue NO.2 (Disclosure of cause of action)

4.2(1) Under its Issue 2 {the 2° ground | for the Preliminary Objection), the 1¥
defendant/objector contends that the Plairtiffs’ suit In this matter does not disclose a
reasonable cause of action against it (" ddfendant). The plaintiffs/respandents adapt the
definitions of a “cause of action” as iljustrated in the authorities cited by the 1#

defendant/objector in paragraphs 4.4, 4.5 & 4.6 of the address accompanying its
pm%iminary objection in Issue. .

In Dantata v. Mohammed (2000) § SCNJ| 17 @ 34 [(2000) FWLR (pt. 21) 889 @ 917
paras. B-C] the Supreme Court approved gf the following statement of the law on the
subject:

“Similarly, a reasonable cause of actign has been defined to mean-:
YA cause of actlon which {whelxm{p the alleputions in the statement of claim

. are considered) has some chancg of success.”
Per Uwais, J 8.C, as he then was, In

shoboja v. Amuda (1992) 6§ NWLR {P¢. 250)
690 at 702.

It Is trite Jaw that in the determinatien of a rcasonable cause of actlop in the
statement of claim oaly nnd the facts pontained therein ure deemed admitted. The
admitted facts will then be examined fo ascertaln if they would entitic the plaintiff

to the remedy sought, See Shell B. Petroleum Devetopment Co. v. Onasanys (1976)
6 8.C. 59,

Simifarly, in the determination of a reagonable cause action in a case, the facts
contained in the Statement of Claim are |desmed admitted for the purposes of the
preliminary objection. The said admitted ficts will then be considered by the Court
see whether they would entitle the plaintiff o a remedy. Where that is the case, there is

- -— P
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a reasonable cause of action. See Chukwy v.Akpelu (2014) 13 NWLR (Pt. 1424) 359
@ 380, paras E-F.

4,2(2) At the risk of being repetitive, it is humbly submitted that in deciding whether or not the

suit disclosed a cause of action, the law stigulates that it is only the averments contained
in the pleadings/processes filed by the plaintiffs (respondents) thas should be considered
by the court. Also, in law, for the purposesiof such application/preliminary objection on
the suit allegedly not disclosing a caugs of iction, the facty stated in the pleadings of the
plaintiffs/respondents are deemed to be admitted by the objector as correct.

in law, in such a preliminary objection andjwhen a sait is challenged on grounds of lack

of reasonable cause of action, the defence gf the applicant {objector} and/or the affida¥it
with exhibits in support of the motionfopjection are not relevant or are not to be
congidered. This js because, it is only the averments/facts contained in the writ of

summons and Statement of Claim that are

considered. Consequently, for the purposes

of such an application (objection) as the ope in the instant case, the facts contained in

the Statement of Claim in this case ars dos
true/correct,

See F.U.M.B. Ltd. v. Acrobell Nig. Ltd.
paras. A — C, where the Court of Appeal, pg

“In geciding whether or not o ¢anse of actia
the writ of summons, particulars of ¢claim (

rhed admitted by the applicant {objector) as

(2005) All FWLR (Pt. 281) 1651 @ 1677,
r Salami, JCA, clarified the law as follows:

had been disclosed, recourse must be had to
[ any) and statemont of ¢lnith and not to the

statement of Defence. The reason being that|the defendant is presumed to have taken the

averments cantgained in the staterent of clal

n 49 correct.”

S¢e also the Supreme Court decision in Wo
221) 1570 @ 1584, paras. B-H [(2004) 7 §

Also, in considering whether a suit disclos
required in law to consider the broad (not
the pleadings of the plaintifffobjector. See
@ pp. 229, paras. G — A & 234, paras B -

ercm v, Emorenwa (2004) All FWLR (Pt
1119 @ 133-134].

a reasonable cause of acticn, the court is
e narrow} purport of the facts disclosed in
abode v. Otubu (2001) FWLR (Pt43) 207

4,2(3) What is relevant at the stage of the prelimingry objection is whether the pleadings of the
plaintiffs/respondents raise some questions|fit to be decided by the court. If there are
such questions, then there is a reasonable chuge of action, The issue is not whether the
plaintiffs’ case is weak or would succeed at the substantive trial when those questions
are‘determined. See Dada v. Ogunsanya (1992)3 NWLR (Pt. 232) 754 @ 765 & 767 -
768, patas H — A, Henry Stephen Eng. Ltd v. 8. A. Yakubu (Nig) Ltd (2009) 10
NWLR (Pt. 1149) 411 @ 428 & 434, See §lso the wnreported decision of the Court of
Appeal in Appeal No. CA/PH/532/2013: iGas Line Eangincering Company Ltd. v.
Chief Aaron Atemie & Ors delivered on tHe 17/11/2014,

In g‘homas v. Olufosoye {1986) 1 NWLR (Pt. 18) 669 at 671, the Supreme Court stated
as follows:
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“A cause of action with some chanice of suceess wheg only the allegations in

the pleadings are considered. Thepractice is clear. So long as the statement

of claim or the particulars disclose some cause of action or raise some

question fit to be decided by a jufge or jury, the mere lact that the case is
» weak and not likely to succeed is np ground for striking it out,”

In Nissan (Nig,) Ltd. v. Yoganathap (2009} All FWLR (Pt, 494) 1585 @ 1595, paras.

B ~ D, the Court of Appeal (per Rhodes-Vivour, JCA, as he then was) stated the faw as
follows:

“ The well lald-down position of the Jaw is that once the statement of clafm
discloses somre cause of action, or rajsés some question of fact or law fit o be
decided by the judge, then the fact that the cuse is weak orfand unlikely to succeed
is no ground for striking out the pleadidgs or the name of the the defendant. The
defendant must accept the claimant’s aperments of facts and say that even if the
said avermcnts were correct, no canse ofjaction is disclosed,”

4.2(4) The law is also settled that in order to detetmine the question whethet a cause of action

Is disclosed by a ciaim jn & case, ths only relevant processes to be looked into and
considered by the coust are the writ and Statement of Claim filed by the claimants or
plaintiffs setiing out the facts which form {he basis of the suits. For the decision of the
question, no other process is relevant and the court cannot congider other pracesses such
as Statement of Defence or evidence of facts contained in affidavits outside the facts set
out in the Plaintiff’s pleadings, In the deteqmination of the question whether a cause of
actidn was disclosed, the law is that a cour{ should not consider or take into account the
weakness of a plaintiffs” claim because the vital consideration is whether the facts
deposed to ur averred in the Stalement of Claim show or disclose some questions which
are fit and deserve to be decided by a cougt. Once the facts in the plaintiffs’ pleadings
raise some issues of law or facts calling for determination by the court, then a cause of
action is disclosed in the suit even if weald and not likely 1o succeed. Thus, a suit can
only be said not to disclose a cause of adtion if no facts appear in the Statement of
Claim which if proved by the claimant would entitle him to & judicial remedy or they
are such thal the defendant ¢annot under what claim he is required o snswer or
meet. See U.B.N. Plc v, Umeoduagn (4004} All FWLR (Pt 221) 1552 @ 156],
Idachaba v. Hlena (2007) § NWLR (PL 1030) 277.

See particularly the decision in Woherem . Emerenwa {2004) All FWLR (Pt.221) 1570

@ 1584, paras, B ~ H [or (2004) 7 SCNJ 119 @ 133 134}, where (he Supreme Court
(per Iguh, JSC,) affirmed the taw as follo

“The principle of law is well established {hat an application by way of a preliménary
objection fot the dismissal of o suit in limlhe may be made op points of 12w and where
there are ro facts in dispute for the purpose of determining such au objection.....The
applicant relies gnly en the fncts as stated! by the plaintiff m_his writ of summons and
statement of claim. The facts stated by the plaingiff Ig his verit of summons and statement
of clatm are for that purpose deemed to halve becr admitted by the defendant/applicant.




4.2(5)Based on the foregoing, in deciding whe

cas¢+in the present application, it is only open to a1 defondant to raise s preliminary
objéction en the face of the plaintiff"s writ| of summeons if the said defendant aceopts the
plaintiff's averments of fact either on the wiit of summons or on his statement of claim bug
submits that even in those cirenmstances go cause of actign would appear to have been
disclosed .....But, if facty exist, whicli mustifirst be adduced in or established by evidence
to enable a point of law to be sustained, the preliminary objection may net properly be
taken....Similarly if the facts to sustain th¢ preliminary point are ohscare or at large, a
preliminary objection may not properly bejtaken. A matter, therefore, which is raised by
way of a preliminary poiut but which may|be answered i cvidence is adduced cannot be
properly raised as a preliminary objection) Such a matter is more properly answered by
evidence during the trial and shall constitute an issue far determination at the trial.

In the present case, the facts relied upen Iy the respondents 23 to when the appellant’s
cause of action arose ncither appeared In ghe writ of summona nor in the statement of
ciaim. They are facts that may ntore propdrly be answered when evidence is adduced at
the trial and therefore constitnte tssaes for idetermination, ¥ think the learned counsel for
the appellant is quite right in his submissipn that the court below, with respect, was in
gra% error tn gratuiteusly going inta the terits of the substantive suit jn a preli minnry
objaction when no evidence on facts In issue had been led.”

er the plaioiffs’ suit discloses a cause of
action against the 1* defendant/objector {who raised the preliminary objection, this
Honourable court is required to examine only the writ of summons and the Statement of
Claim of the plaintiffs/respondents filed in fthat suit. The Honourable court is required in
law to consider the broad (not the narrow) purport of the facts disclosed in the pleadings
of the plaintiffs/respondents. See Labodeiv. Otabu (2001) FWLR (Pt.43) 207 @ pp.
229, paras. G — A & 234, paras B - C.

This point was made abundantly clear in U.B.N, Plc v. Umeoduagn {2004) All FWLR
(PL 221) 1552 @ 1561, parag. E — F, wherg the Supreme Court (per Kalgo, JSC,) stated
the law as follows:

“Also, .....this court held that in deteymining whether or not the pleadings disclose

any reasonable cayse of action, th¢ trial court will only examine the writ of
auinmond and the satatement of elaim. Jt will not exanmine the siatoment of defence or

any defence by way of affidavit.”

This decision followed an earlier decision| of the Supreme Court in Labude v.Otubu
(supra) @ 228, paras. 3-H, where UJwais, ISC, as he then was, stated that
“..the trial court will only examine the writ of summons and the statement of claim. It
witl_not sxamine the statement of defende or anv defence bv way of the affidavit in
support of the application to strike out or dismiss the action,”

Similarly, where as in the instant case, thq facts relicd upon o sustain the preliminary
objection are in dispute, it is not a proper [case for a preliminary objection but oné for
trial. I, as in this case, facts exist which nudst first be adduced or established In evidence
to enabie a point of law to be sustained, thé preliminary objection is not proper. Also, a
matter which is raised by a preliminary objeetion but which may be answered if evidence
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is adduced cannot be properly raised as & preliminary objection. Such a matter is ntore
properly answered by evidence dyring trial and shali constitute an issue for determination
at (he trial. See Woheremy. Emercuws (supra}, Akinbi v. Mil. Gov'r, Onde Staic
(1920) 3 NWLR (Pt. 140) 525 @ 53t - 502, paras. G - A & 534, paras. D - F, S.D.C.
Cementation (Nig.) Ltd. v. Nagel & Co. ftd. (2003) FWLR (Pu. 156} 861 @ 879-880,
paras. G-E.

4.2(6) It is humbly summited that a community pf the pleadings of the Plainti{fs/Respondents
(which are deemed true/correct for the purposes of 1the Preliminary Objection) will reveal
that & reasonable cause of action is disclosdd against the 1% Defendant/Objector as well as

the 2™ Defendant. Se¢ particularly paragraphs 2, 2(A) & 10 — 27 of the Statement of
Claint.

When &ll the said pleaded facts and avermdnts on the ownership by the defendants of the
high voltage (high tension) electric transmission line in issue (formerly owded by NEPA
and PHCN) and breach of the rights of the plaintiffs/their community, in the Statement of
Claim, are taken as true for the purposes of the preliminary objection, it is clear that the
plaintiffs have a reasonable cause of action, See Bello v. A-G Oyo State {1986) 12 5C |
@ 82-83 where the apex court stated (hus:

“It is clear that af the close of the pleadings and when the action was ripe for
hearing, the plaintiffs/appellants bal disclosed sufficient facts the existence of
which will enable thein to obtain ron] the caurt a remedy against the defendant,

Plaintiff is reqoired ¢o state only the material facts upon which he relies to obtain
relicf or remedy against the defendant., The writ of summons as engdorsedi,
admittedly inclegantly, but still accegjtable, stated that plaintiffs were claiming W
100,000 as damages for the illegal killing of their bread-winner, ... The proposifion
that a plaintiff has no canse of actipn merely because the defence has 3 valid
defence Is clearly not acceptable. [ think a cause of action is constituted by the
bundle or aggregate of facts which tlle law will recognise as giving the plaintiff a
substantive right to make the claim against the relicf or remedy being sought.”

4.2(7) 1o any case, the Statement of Claim discloses causes of action on tort, declaration of
rights of the plaintiffs/respondents in relation to the damages caused by the high tension
electric transmission Jine of the defendants.

Similarly, it is humbly subemitted that the [relief for declaratidn of such rights of the
plaintifls and their community as contained in the Statement of Claim is an independent
cause of action based on Section 6{6) of the Constitution of the Federal Republic of
Nigeria, 1999. In Adigun v. A-G Qyo State (1587) 3 SC 250 @ 404-405, the apex
court (per Karibi - Whyte, JSC) clarified the law thus:

“f tflink it is in our jurispredence quite elerjentary that our High Court has always had
the furisdiction to make 3 declaration in allicases where the plaintiff conceives he hag a
right, ceven if there is no complete and subsisting cause of action.... The declaration
songht is nwnder section 6 (6)(b) and sections 236{1) of the constifution 1979. If Is an
exercise of judiclal power bhetween persons for the determination of queartions as ig the
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civil rights and obligations of such persods. It is also a clvil proceeding in which the
cxistence of a legul right falls for determindftion. Sce Attorney-Gencral of Bendel State v.
A-G of Federation & ors. (1982) 3 NCLR, 1. The action for declaration, ns this is a
procedural device for ascértnining and determining the rights of parties or for the
determination of a point of law. Actinns for|declarations of title under customary law are
vomeion and famillar featnres of our land IRigatlon.”

42(8) See also Danatata v. Mohammed {2000) 5 SCNI 17 @ 34- 36, (2000) FWLR
(Pt.21)88% @ 217-918, Oau, JSC, had this jo say:

*....The Reliefs set out by (he plaintiff io bis Writ of Swinmons had carlier been copied
aut fn (a) and (b) respectively. They represpnt his (Plaintlfi”s) legal right vis-a-vis the 1™
defendant’s obligation — the latter which eudminated in his (Defendant’s) fiagrant refusal
to fulfill his side of the transaction in relation to which the plaintiff had pleaded in
paragraphs 4, 11, 12 and 13 of the said Statement of Clam .........These facts are
deedied to lhave been admitted by the] defepdant for the parpose of demorrer
procecdings. Since the plaintiff iy still the Halder of the Certificate of Occupancy of the
said land and, therefore, has an enforceable legal ripht, that right entitles him to a
declaration in low, bearing in mind that thé reliofs nre meant ts declare an existing state
of affairs in law. The declsration sought] by the plaintiff against the defendants is,
therefore, clearly for the determination of fjueations as to the plaintiff's civll rights and
abligation. It Is also a civil proceeding in which the existence of a legal right falls for

determlnation. See Attorney ~General of B¢ndel State v. A.G. Federation &Ors. {1982) 3
NCLR 1.

Fram the foregoing, it can be seen that the plaintiff”s claim goes nat only have “some
c‘ha?ge of soccess™, Following what Uwais, sxid in Oshobaja vs. Amuds (supra), the
plaiptifi*s Certificate of Oceypancy remazins valid and that it also gives him the right to
¢lnim a declaration that he is the person entjtled to the said 1and.
A3 a declaratory relief Is independent and d separate cause of action on its own, in that it
is the law that the jurisdiction of the Court e make a declaration is not confined to ¢ases
where 3 plaintiff has » complete and subsisting cause of eetion but mav also be employed
in all eascs where éhe plaintiff conceives hejhas n_right. See the dictum of Karibi-Whyte,
JSC, in Adlgun vs. Attorney-General of Oyo State (1987) 1 NWLR (pt. 53) 678 at 741,
where the learned Justice said:-
“..s I think it is in our jurisprudence, quite elementary, that onr Righ Court has
always had the jurisdiction to make|a declaration in all cases where the plaintiff

concelves he has right even if theye is no compleéte and sulisisting cause of
4 action...”

See also Ighokwe vs, Udobi (1992} 3 NWLR (pt. 228) 214, where Qguniade, JCA, relying
heavily on the dictum of Bankes, L. in Guaranty Trust Compuny of New York vs.
Hapnay& Company (1915) K. B, 536 at 572 stated as foliows:-

“.it iy the person, therefore, who is secKing rellef, on whom a right to relicf is alleged
to exlst, whose application to the Court is not to be defeated bécause he appfies
merely for a declaratory judgment or drder and whose apglication for a declarztion

of his right is not be refused mercly Recause he cannot éstablish a legal cause of
action,.”
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Also, in Western Steel Works Ltd. v. Lron & Steel Workers Union of Nigeria (19873 1 NWLE
(Pt. 49) 284 @ 303, paras. F-G, the Supreme Court (per Oputa, JSC,) stated as follows:

“A declaratory judgmentts mmij’; n jullicial statement gonfirming or denying a legal
right of the applicant.”

See also Oforkaja v, Taraba State Govt. (2003} FWLR. (Pt. 178) 1036 at 1061, patas B-E,

42(9) As it has been averred in the Statemen| of Claim that the said legal rights of the
plaintiffs and their community have been Violated by the defendants, such rights are.in
law enforceable without the need to prove gdamages suffered.

See Snleh Boneh Ltd .v. Ayodele (1989) | NWLR) (Pt. 99) 549 @ 559, para. F where
the Court of Appeal stated as follows:

“Where there i« infringenent aof a legal right, there is a right of action without actual
damage being proved, as this imports daninge so long as it is something which the [aw
can fx upon as heing sufficiently snbstantia) to constitute an interforence.”

In any case, the classification of forms of agtion is obsolete in our jurisprudence. To insist
on them will ampunt to “going back to Egypt” [biblically speaking]. The law is that
whete there is a right there s a remedy. Ubi jus ibi remedinm. See Bello v. A.G Oyo

State (1986) 12 SC { @ 69-70 & 85 where the Supreme Court said respectively as
follows:

“T hg'rcsponden: has contended that counsel did not in fact advert his mind to the Torts
Law because his reliance on the maxim of upi jus ibi remedium, (meaning where there is a
right there is a remedy), suggested that he knew there was a right but that there was no
rexaedy; and is asking the court to provide one. That may well be the ease. Even in such a
situatign the court cannot in the discharge f its sacred duty fo do {mstice be luhibited by
the ignorance or carclessness of counsel. Thi injustice resulting to the cause of the litigant
from such demenstration of ignorance or darelessncss does not adversely affect connsel
whose fees remain undiminished. 1 think Ham speaking the mind of all engaged in the
administration of justice, not only in this court Lut in all counrts in this chuniry, that the
day the courts allow the irarticulacy ar igndrance of counsel to determine the result of an
action before it, that day will herald }he unobstrusive genesis of the unwitting
cnthrenement of injustice asided by the coupt itself by default. I think it fs crronsous to
assume that the maxim ius ihi remediung i only an English common law principle. 1t is
a principle of justice of universal validity|couched tn Latin aad available'ty all lcgul
systems invelved in the impartial administrition of jastice. It enjoins courts to provide a
remedy whenever the plaintiff has esfablished a right. The court obviously ¢annot do
otherwise. IL is enjoincd to eschew reliance op techaicalitics in the determination of dispute
- ...The substance of the action_rather than_the form should he the predominating

consideration...”

“T have already stated that the writ of sy
disclase that the claim can be founded ynder

mmons and statement of claim sufficiently
the Torts Law. Even if this was nof the case, T

think this court has attained a stature in I pursett of justice that 2 elalmant who has

esteblished a recognized injury cannot be {

stated the head of faw under which he was |

urngd back on_the ground that he had net
yeeking a_remedyv. ..Besides, the respondent’s
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4.2{10) Further, it is out of place for the 1= defer

i

argument is predicated an {he cantenflon that the writ of summons has not used- the

appropriate words to deseribso the Injury irf respect of which he ix claiming damages. This
miscent of the old forms ofaction at commen law..”

See Labode v. Gtubu (2001} FWLR (P43) R07 @ 234, paras. A-11.

dant/applicant to rely on the averments in the
supporting affidavit to their said preliminary objection and the exhibit thereto as a hasis
for their said objection 2nd argumentx s¢eking to deny that the high tension electric
transmission line in issue in this case ddes not vest or is aot the property of the
defendant and to use that as a basis for it¢ preliminary objection. That is a matter to be
raised in the Statement of Defence as a fefence which would be resolved during the
subsiantive trial, Such controversial matlers contained in the said affidavit and the
exhibits thercto are matters for trial and npt for a preliminary objection like the one in
issue.

When the averments in the pleadings of 1lle plaintiffs, the depositions in the supporting
affidavit/exhibits to the preliminary obje¢tion and those in the counter affidavit are
lookad ay, it is elcar that there is controv between the partics on issues such as who
owned the subject matter transmission ling that caused the injury complained of in this
suit?, etc. These are issues for determination at the substantive trial through evidence and
th9s proves that there is a reasonable causd of acton in the suit. They are not matters for
a preliminary objeciion or decision at an intertocutory stage of the case.

From the controversial fagts and exhibiis to the supportlng affidavit and zounter
affidavit, it is clear that funher evidenceior light is required to resolve the issues in
controversy, Such 2 case is not for preliminary objection, Such facts sught to be pleaded
in thie Statement of Claim and Statement of Defence and the matter ought to then go on
tiaifor the determination/resolution of the issues/facts in controversy, They are not
relevant for the purposes of the preliminaty objection. See Onwyta v. A/G Anambra
(2006) All FWLR (Pt. 333y 1775 @ 1784 — 1786, paras, F — A, where the Court of
Appeal (per Galadima, JCA, as he then was stated the following:

"+ Under the rules, however, cortain prelinjinary objections and demurrer may be heard
provided that inter alin, preliminary obje t:ons which are capable of deternidning snd
disposing of the entire suit would not be o if further light or evidence or materkal
beyond those existing at the stage of the ap llcution woukd be reqoired. Such issues would
be properly reserved for trisi hy oral evidence. S¢e Emecheta v. Qguerl {1996) 5§ NWLR
(PL 447) 227...... t

In _the instant case, st the time of the lichtion to strike ont the respondent’s name, the
only process of court that staod to be considered was the staternernd of elaim dated 28/4/94,
which in law, had superseded the writ of sammons, 1 ngree with_the learned counscl for
sppcilants that the affidsvit of one Emmandel Arnosike, sworn on 4/5/34 in support of the
mption en notice for striling out fhe resfondent's nane. was not merely formal and
Introductory but jt sought to introduce pigces of evidence that should have been properly
pleaded in a statement of defence. It is toJ:: noted alio that exhibit E(.M and the Jease
agreement between the parties formed the basis and gravamen of the respondent’s

fe—
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application and the ruling of the trial co

-

. Ag I have pointed ont abgve, 8 prelimingry

isswe capabie of dispensing with furcher trial of a suit would be iried if no further light or
evidence wouldl be required ousside the pEocesses presently éxistiug. The whole gamut of
the appellants® case apainst the respondeit is that they leased the land in dispste to the
respondent and it faited to inform the applllant when the steps were heing tuken tg grant
certificate of oceupancy to the 2™ defendqnt and a5 such used or cavsed to be used that
land l¢ased ta it within the aves in 2 manuadr inconsistent with five plaintily’ interpét and so
the appellants hgve sufTered damages. Appellants therefore claim from the respondent
order forfeiting the Jease and injunction [from interfering with the appellnnts’ right of
ownership.

In the Hght of the aboye, 3 am of the view, that further svidence would b required dutside
{he processes presently existing, By vow setleing to introduce exhibit KA vis the a{Tidavit
in_suppgart_of the respondent’s applicatieniand af30 by exnecting the_appellants to exhilyi¢

the lzase agre¢utent, ta thelr starement of elaim, which is unprocedural, the respondent has
obviously adwmitted that further light oy evidence would bhe required in the trial of

application for strikiug out the respordent for want of cause of action, .

From the foregoing, it is clear that the statement of claims of the appeliants are deemed
admitted, the existenice of the lease agreement between the appeliants and the réspondent
i not in doubt or controversy. It accorsds with the law, therefore that, in the sbsence of any
equitable or fegal defence, the stuternont oflclzim, partiontarly its paragraphs 13, 13 apd 8
should be regarded as raising reasottablg eauses of action and therefore the relfefs in
prragraph 1§ are not anly legal, compefent and valld, but are alse properly 1aid dut, This
befhg so, the respandent is a proper party| to the soit by virtue of Order 3, rufa 1, I ts »
party against whom the rellef of the appeliants exists, as clearly couched i paragraph
18(2), (3} snd {4) directed spceifically jo the respondent.”

Consgquently, it is humbly submitted

: the preliminary objection and its basis lack
merit. The Court of Appeal is humbly oy

d to dismiss same.

4.2(11) In response to paragraph 4.2 of the I defendant/Objector’s address, it is submitted that
it is wrang for the 1% Defendant/Objeclor to pick and choose 3 few parapraphs of the
Statement of Claim and contend that the snit discloses no reasonable cause of action. The
law i5 that in order 16 determine what the dase of a plaintiff is and/or whether it discloses
a redsonable cause of actiop, all the paragraphs of the Statemgnt of Claim must be read
conjuncilvely or wgether, notin isolation. .

In Eeonet Wircless (Nig.) Ltd. v. Econet{Wireless Ltd. (2014) 7 NWLR (Pt. [405) 1 @
23, paras, P~ G, the Court of Appeal {Kadina Division) stated as follows:

“It is trite law thal in dealing with pleadings, a cowrt must réad all the paragraphs
together (o et 4 flowing story of o pardy and not a few paragraphs In isolation wnd it is the
totality of the pleadings that states the cade of the party — Ghochi v Animiwol (2003) 18,
NWLR (Pt. 851) 1 and Mebil O Pic. v, Dr xef Energy and Natural Resources Ltd. (2004)

NWLR {Pf. 853) 142.” i
In Titilaye v. Olupo (1991) 7 NWLR {Pt. 2D5) 519 @ 543, para, D, the-Supreme Court {jror
Akpata, JSC,) held as fullows:
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“ ... before a court can reach g decisign as to whether or not certain facts had been
admitted without (he need of proving|them, or whether they have impliedly heen

admitted thus requiring no proaf, tye entire pleadings of fhe parties musi be
considered,”

Sce also Adegboyéga v. Awe (1993) 3 (Pt. 280) 224 (g} 239 paras, A ~ H, NBC PLC v.
Ohoh (2000) FWLR. (Pt.29) 2379 at 2391- 2392, paras, D ~ D & 2389-23%0 paras. D~ G.

4.2(12) It is submitted that paragraph 4.3 [of the 1* defendant/objector’s address is

misconceived. It is wrong for the objector to apply the definition of “transmission
system” in the interpretation section (section 100(1) of the Electric Power Sector Reform
Act, 2005 to the words “Electric Power {Iransmission Ling” used in the Statement of
Claim in this suit, The two expressions do not apply to the same circumstances.
“Transmission line” is not the same thihg as the “Transmisslon system” defined in
Section 100(1) of the said Act of 2005.

As shown above, the 1* defendant/objegtgr admitted in paragraph 3(a) of its supporting
affidavit that it is 2 successor company of the Power Holding Company of Nigeria {the
inifial holding company under the said Actjof 2005).

In paragraphs 2, 2(A), 12, 12{A), 13, 14,115, 16, 16(A) & 18 ~ 21 of the Statement of
Claim (deamed in law to be admitted by thy defendant/applicant/objector for the purposes
of the Preliminary Objection), it I8 averred that the said Iligh Tension Electric
Transmission Line that caused the Joss/dhmages ¢omplained of by the Plaintiffs (and
which is the basis for the claim in this sul{) was owned by the Power Holding Company
of INi,geria {who inherited same from the¢ Natiofial Electric Power Authority), Sce
Sections 1 & 3 of the said Act of 2005.

However, the assets, liabilities, rights and abligations of the initial Holding Company
{Power Holding Company of Nigeria) pissed on to the 1" defendant as a successor
company thereof. See Sections 8 & 10 of e 2005 Act.

ln the same vein, by dint of Section 13 of that Act, any cause of action which existed
against the initial Helding Company (Pqwer Holding Company of Nigeria) shall be
enforced or continued to be enforced againgt the 1* defendant as the successor Compiany,

4.2(13} From the foregeing, it is clear that the glaintiffs" suit discloses a reasonable cause of

action against both defendants, If the gavemients in the statement of claim are presumed to
be admitted and true for the purposes of thé objection, some serious questions of fact and
law fif ta be decided by a judge are disclosed in the svit. Whether or not the case is weak
Is immaterial, A reasonable cause of actionis disclosed. See Dada v. Ogunsanya (supra)
@ %765 & 767 — 768, paras H ~ A, Henry Stephen Eng, Ltd v. S. A, Yakubu (Nig) Ltd
{supra) (@ 428 & 434, Thomas v. Olufospye (supra) at 6§71 and Nissan (Nig.) Ltd. v.
Yoganathan (supra) @ 1595, paras, B - D/

ok T
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4.2(14)Based on the foregoing, this Honoural
formulated herein in the positive against
Preliminary Objection in contest,

’f-:‘

500 Conclusion
The instant application of the 1* defendant
is humbly urged to dismiss same,

o

6.00 Symimary of Poir

(1} This suit fails within the purvig
Honourable court as the Federal H?
has jurisdiction to entertain it.

(2) Inthe alternative, if this Honourable

the jurisdiction of the State High C
High Court, this court ia empowere;
to transfer it {0 the State High Court]

+, . »
{3) This suit discloses a reasongble cause

Dated this 25%‘ day of \lwit, 2

le court is urged to resolve the two Issues
the I* Defendant/Objector and to dismiss the

t
/objectar lacks merit and this Honourable court

ts
w of the constitutional jurisdiction of this
eh Court. This Honourable court consequently

court forms the opinion that this ¢ase is within
purt and outside the jurisdiction of the Federa!
d by Section 22 of the Federal High Court Act
and not fo strike it out.

of action against both defendants,

p21.

H" ;D D. UWOM, ESQ
(Le¢gel Practitioner)
Uwom, Welulom & Co.

Ik

aintiffsapplicants’ Counsel)

27, Bende Street, Town

Pgrt Harcourt

08033131982, 08152661085

h
h

7.00 List of Legal Authoritics
A. Bodk

The bock “Understanding the concept of
Hon. Justice Obande F, Ogbuinya, pages 31

urt.uwon@gmail.com
court.uwom@nigerianbar.ng

jurisdiction in the Nigeria Legal system™ by
7-324.

La

W COURT
v g

o & o Pf 2

L . ey g - ——— -

FEBERAL  MWIG

CAS e

f
!

, ]
‘

|

- HporminY

——

[lalsh g

p——

o



ot

o

T

-

BETWEEN:
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IN THE FEDERAL HIGH COURT OF NIGERTA

|3 oglava-f

10:;{& an;

IN THE PORT HARCOURT JUDICIAL DIVISION

BOLDEN' AT PORT H

ARCOURT

SUIT N0. FHC/PH/CS/ 08 12021

CHIEF (ENGR.) BALA CHARLES ASELEMI
CHIEF TLAYIRA CHARLES ASELEMI
MR. ROYAL JEREMIAH GODWILL

[For themselves and representing the
Omarika Community of Abua Central
io Abua/Oduzl Loca) Government Area
of Rivers Stasc]

AND

PORT HARCOQURT ELECTRICITY
DISTRIBUTION PLC

TRANSMISSION COMPANY OF NIGERIA PLC }....I}EFEINIDANTIAPPLICANT

s . PLAINTIFFS/
RESTONDENTS

WwDENENDANT/RESPONDENT

-4

PLAINTIFFS’ COUNTER AFFIDAVIT TN RESPONSE TO 1% DEFENDANT’S

PREGIMINARY OBJECTION

-

1, MISS REJOICE UKWENGA, female, Chrisuan, legal scoretary, a Nigerian Citizen -

resident at N0, 18 Ibadan Street, Port Harcourt]

1. That I am one of the legal sscretarics in }

(EKPU-OGBO Chambers) wheye H. D, };? UWOM, ESQ. of lead counsel for the

plainti{fs is the managing solicltor,

That I have the consent of the plaintiffs-

counter affidavit on behalf of the plaintiffs/tespondents.

3. 'I‘lgm‘t I am informed by H. D. D. UWOM, B
aforesaid chambers al NO. 27 Bende Streg
him, and { vesily believe him as foliows:

(i) That the 1= Defendant’s affidavit in support of motion (preliminary objection]
filed in this suit on the 31/3/2027 contaifs

sworn to by one Similat Sulaiman and
uritrth,

{ii) That paragraphs 3(b), 3{¢), 3(d), §, 6, 7
preliminary objestion (motion} are not !

¥

hereby make oath and state as follgws:

he chambers ef Uwom, Wekulom & Co,

T R

and my said employer to depose to this

5 1 wrapelmrt i

SQ. an the 23/6/2021 about 3:30pm it our

(, Port Harcowrt during a discussion \\;ilh

]

4 e

& 8 of the said affidavil in support of the
THE.,

ta
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(iii) That the 1" Defendant is a successor
Nigeria (PHCN, for short).

Ty o

r

{iv)That as 2 successor company to the H

assets, fiabilities, rights and oblig
Halding Company) which are thus

(v} That the plaintiffs’ action in this suit
but invelves the wrongful acts of P
Power Authority} in respect of the
High Tension Electric Power Cables
the attendant damages/losses arising

(vi} That the erstwhile National Electric
& 2 defendants are agents of the
the rosponsibilities of, inter aliz, tra
in Nigeria, on behalf of the Federal

{(vil) That the plaintiffs’ action in this
against the defendants, particularly
Federal Government of Nigeria that
the Federal Government of Nigeria.;

(viti) That the I Defendant is a nec

necessitated its joinder as a party in

(ix) That the 1 Defendant’s prelimind
intended to delay/frustrate the deter

"

4. That I swear to this affidavit in good

4

1 :
company to the Power Holding Company of

HCN, the |¥ Defendant succeeded to all the

a‘tl;lns of PHCN (also referred to as the initial

ted in it (PHCN).

s not in respect of declaration of title to land
CN and its predecessor (Nationai Eleciric

(Iines) through the land of the plaintiffs and
herefrom.

Power Authority (NEPA), PHCN and the 1*
ederal Govemment of Nigeria charged with
nsmissions and distribution of electric powegr
Government of Nigeria.

suit discloses 2 reasonable canse of action
thel® Defendant which is an ageney of the
was get up {incorporated) and also owned by

essary party in this suit and that is what
this suit,

'

ry objection Is brought in bad faith and is
tnination of this suit,

faith, conscientiously believing sama lo be

+ irue and in accordance with the provisions of the Qaths Act.

1

deral Hj urt Replsty
y of gg.,‘,._;

Sworm to at the Fe
Port Harcourt thia

O

/ﬁEPONENT

o, 2021,
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For Service on:
The 1¥ Defecodant

1ts Counsel

Dayo G. Ashonibare, ¥isq.
Levite Solicitors & Arbitrators
Suit SF 22, Anafara’a Plaza,
First Avenue, Gwarinpa,
FCT-Abuja

Or

248A%Sani Abacha Road
G.R.A., Port Harcourt
08033661414, 08034812254

2™ Defendant
NQ. 1 Moscow Road
Port Harcourt

Plaintiffs

Their Counsel

H. D. D. UWOM, ESQ.
Uwom, Wekulom & Co.
EKPIJT;OGBD Chambers
27 Bende Street, Town

Port Harcourt

08033131982
harcourc.uwom: ail.com

harcourt.uwom@nigerianbar.ng
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