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1.00 INTRODUCTION

The ¥ Defendant/Applicant filed a Notice ¢f Preliminary Objection in this Suif on the
31/3/2021seeking to strike out this suit 6n grqunds of alleged incompetence predicated on
Tack of Jurisdiction of the Federa! High Caurtito entertain the suit and failure to disclose a
reasonable cause of action against the 1% Dafdndant,

The Plaintiffs/Respondents are opposed to the said Preliminary Objection and have filed
this address in furtherance of that opposition,

2.00 STATEMENT OF FACTS

The plaintiffs filed this suit in the Federal High Court wherein they claim entitfement 1o
and payment of compensation for the adverfe effect of the Defendants’ High Tension
Electricity Transmission Line that traversed their land which transmission line has
mjuriously affected their land and rights.

g 1 Defendam filed a Preliminary Objection to the hearing of this suit. The 1¥
defendant thinks in its preliminary objectidn that the Federal! High Cowt lacks the
jurisdiction to entertain this suit and also Llj%)r this suit discloses no reasonable action
against it, The Plaintiffs/Respondents contendiotherwise.
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3.00 ISSUE FOR DETERMINATION

It is submitted that the following two (2) issues arise for the detérmination of this
Honourable Court in respect of the instant Preliminary Objection of the 1™ Defendant:

1. Whether the Federal High Ceurt has the jurisdiction to ontertain thia suit.

2, Whether this suit filed by the plaintiffs discloscs a reasonable cause of action
against the 1™ Defendani/Ohjector.

4.00 ARGUMENT

4.061 Issue NO. I (Jurisdiction)

4.1(1) Under the 1* defendant/Objector’s Issue NOj 1, it is falsely confended that the Plaintiffs’
suit is in relation to a declaration of titie to lapd, etc. and is thus cutside the jurisdiction of
the Federal High Court. It is humbly submifted that a commungl reading of the Writ of
Summons and Statement of Claim in this cdse will reveal that this guit is in respect of
wrongs commilted by the 1% defendant vicariously (through the Power Holding Company
of Nigeria) by means of the passing of its high voltage electric (high tension)
transmission line through the land of the Plaifitiffs.

It is submitted that the contentions in paragiphs 3.7 — 3,10 of the obiector’s address in
support of the preliminary objection are lacgd with outright falsehood and are skewed
towards concealing the true substance of the [Plaintiffs’ case/claims. The 1* Deferidant is
a Federal Government Agency imbued with the responsibility of, inter alia, transmission
of electricity on behalf of the Federal Government. it performs that responsibility by
means of, inter alia, {ts high tension electric tgansmission Jines.

The cause of action and the complaints/claims of the plaintiffs in this suit are in respect of
a tort it commiitted in connection with the setting up and wse of the said electric
ransmission line. It is not a case of de'clarati|on of title to land and there is no claim for
declaration of title to land in this suit,

The pleadings on the title or devolution of tjtle of tha Jand on the plaintiffs are merely
introductory and meant to show that the plage where the said elsttsic transmission lines
caused the losses/damages complained of 1§ land owned by the Plaintiffs. This is to
establish the locus stendi of the Plaintiffs t¢ maintain this action over the said losses
caused by the Defendants’ said electric transmiission line,
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4.1(2) By the pravisions of Sections 1, Z & 3 of th¢ Electric Power Sector Reform Act 2005, the
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4.1{4) It is submitted that from the foregaing, the 1™ defendant is an agency of the Federal
Government and the subject matter of this syit is its High Tension Electric Transmission
Line which it uses in performing its #aid fundtions {of transmission/distribution of electric
power) as an agency of the Federal Govemment. It is submiued that this suit
consequently falls within the purview of Bection 251(1) (p), (q) & (r) of the said
Constiiution. See NEPA v. Edegbenro (2002) t2 SCNJ 173 @ 183-184 & 185-186

[(2002) 18 NWLR (Pt 798) 79 @ 10Q]} where the apex court olarified the law
tespectively as follows:

“In the light of all these, therefore, the |action on bhand came squarely within the
provisions of scction 2Z30(1)(y) of the 1979 Consfitetion. It world appear on the surfsce,
therefore, that ¢he action would be one wilhin the exclusive jurisdiction of the Federal
High Court..........A careful reading of garagraphs (q), (r) and {s) reveals that the
Intention of the Iawmakers was to fake away from the jurisdiction of the State High
Court and confer same exclusively an the Federal High Court in respect of actioas in
which the Federal &overnment or any of ftsagencies is 2 party.......”

“From what T have said carller In this judg
sub-seetion (1) of section 230 was to vest ex
in mateers in whichk the Federal goveramed
High Court would ro longer have jurisd
rature of the ¢laim ia the action.....”

ment the aim of paragraphs {q), {) and (s} of
lusive furisdiction in the Federal High Coart
t or any of ifs agencles wus o party. A State
etion in such matters notwithstanding ihe
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See also W. R. P. C. Ltd. v. Agbuje {2005){5 NWLR (Pt, 917) 63 @ 89-90.
On 89, Para. B, the intermediate court stated}as follows:

3
“In Universlty of Abuja v. Ologe (supraj, the tonrt held that the use of the expression “any
of its ngencies” in section 230(1) of the 1979 Constitution 25 amended is meant to cover ail

the organs established by law through which (he Federal Goverament carries out its
functions.”

This decision of the intermediate court was| upheld by the Supreme Court in Agbute v.
W. R. & P. Co. Ltd. {2013) ALL-FWLR (Pt. 688) 829, See particularly page 851, paras.
C-D. 8ee also pages §53 & 853,

4.1(5) Also, in Inegbedion v. Selo-Ojemen (2013)) ALL FWLR (PL. 688) 907 @ 917paras. C-
E, the apex court (per Alegos, JSC) stated the law as follows:

“The question having now been settled that [the 2 respondegt Otiblhior Okhace Teaching
Hospltal, lrria ts an agency of the Federal Government, the next relevant guestion is
whether the appellant’s clalm relstes to the administration ar management and tontrol of
the 2™ respondeant. Paragraph 25 of the statchent of claim is & claim in aggravated and/or
exemplary damages for defamiation, negligence and breach of doctor/patient confidence
which endoubtedly relates to the administrition or managenient of the Otibhor Okhze
Teaching Hospital, [rrua sued as the 2™ defepdant in the trial court and iz 2" respondent
in this appeal and in the lower court. The effect of paragraphs (p}, (¢} and (r} of Scction
251(1) of the 1999 Constitutior is to vesi exclusive jurisdiction an the Federal High Court
over all civil causes and matters in which the|Federal Government or any of its agenciesg iy
2280 at 2281-2282 (2003) FWLR (Pt. 139)

See also NNPC v, Udenze (2016) ALL FWLR (Pt. 817) 726 @ 767 -763 paras. H-C,
where the Court of Appeal {(per Agube, JCA);had this 1o say.

“In the Instant case, since the party proceeded against by the respondent (then claimant} is
an Agency of the Federal Government, the Federal High Ceurt has the cxclusive
jurisdiction to bear the matter notwithstundig the fact that part of {be claim or the whole
relates to [nterest or ownership of land which fhe appellants compalsorily nequired.”

4.1(6) Conclusively, it is submitted that as an agercy of the Federal Government is a party to

this case, it does not mstter that the suit touches on land. The Federal High Court still has
jurisdiction over it,

See Uino v. Desicon Engr. Ltd (2016) ALL FWLR (Pt. 844) 2053 @ 2083-2084 paras,
C- 11, where the Court of Appeal held as follgws:

“This Issue of which court can exereise jurisdictien on land matters appears settlad by the
two sections of the Land Use Aet cited above. [[his iz not the cnd of the matter however, as
this court, the Court of Appeal kad made an ¢xception te the blanket provision of sections
39(1) and 41 of the Land Use Deeree. This coyrt had progounced that those provisions are

o —— a2 b LD




subject to the previsions of section 230 (1)
section 251 of the Constitation of the Fed
Federal High Court would assyme Jurisdicti

(@) and (¥} of Degree NO. 107 of (1993) now
eral Republic of Nigeria, 1999 whereby the
pe where the government of the Federation or

any of its agencies is a party to the action. 8¢

e Ona v. Atenda (2002) S NWLR (PL 656) 244

at 269-270, per Akintan JCA (as he then was). The learned lurist stafed as follows:

Jurlsdiction is conferred on the Aigh Qourt in section 39 in respoct of lands in arban
areds while the Area Courts and Cusfomary Courts are conferred with jurisdiction
to eantertain claims in respect of I?nds in pon-urban areas. There have been
numerous decisions of the Supreme Court in which this decision of jurisdiction
between the High Court and Ares Coprt/Custemary Court is affirmed, ne of sucl
decisions Is Abioye v Yakubu (1991) § NWWLR (Pt. 199) 130, (1991) 6 SCNY 69, (2003)
FIVLR (Pr. 83) 2212, 'The point which juust be made clear is that al} the decisiohs in
Guestion are in respect of the interprietation given to the pravisions of sections 39
and 41 of the Land IJse Act, But sirfce it has heen clearly shown above that the
provisions of the Land Use Act requiring the State Government to delineate
portions of the landa In & State as urban as against non-urban areas are inapplicable
In the Federal Capital Territory, the division of Jurisdiction between the High
Conrt and the Area Court/Customary Court in the Federal Capital Territory wil)
therefore not arise. 1t follows thetrefore, that fhe appropriate court having
jurisdictian in land matter in the Federal Capital Territory is the High Court of the
Federal Capital Territory by virtae of seetion 236 of the Constitution of the Federal
Republic of Nigeria, 1979 since it has Heen shows that there is oo customary right of
occupancy in the Feders[ Capital Tertitory and that section 41 of the Land Use Act
is also inapplicable in the territory,

The jurisdiction of the ceurt however| is subject to the provisions of section 230{1)
(9) aud (r) of Deeree NO. 107 of ‘1993 (mow section 251 of the Constitution of the
Federal Republic of Nigeria, 1999) whereby the Faderal High Court would assume

jurisdiction where the govetnment ‘of the Federation or any of ifs ageneies is a party
to the action.

In the present appeal, both the Federal Mi istry of Environment, Housing and  Urban
Developmient, and Honourable Minister of ousing and Urban Development are parties.

-

4,1(8) Aliernatively, it is submitted that the law is

The Federal Xigh Court in the present ap
jurisdiction on his matter, the subject of 1]

a2l was therefore right to hove assumed the
¢ appeal when it was before it, by virtue of

section 251 (1) (r) of fhe Constitutipr of the Federal Repudlic of Nigeria, 199 as the

government ef ¢the Federation, the Mialster

supervision Minister, are all made as partics.}...

4.1(7) Based on the foregoing, it is submitted that

Honourable Court is urged to resolve Issue
against the objector, i

the cowrt in any matter, it is the claims of the
diflerent paragraphs of the Statement of Claii
out the nature of the cause of action. It is not]

in-cha[-ge of the lsaus in contention, and its

| the preliminary objection lacks merit. This

NO.1 formulated hepein in the positive and

that in order to determine the jurisdiction of
plaintiffs as disclosed in the pleadings in the
n 1hat the coust will consider in order to find
the defence or depaositions of the defendants




that will be considered. However, wherk it is not very cleat to the court from the
averments in the Statement of Caim that the court has ne jurisdiction in the suit, the court
will strike out the preliminary objegtion and go into the trial of the case. It is at the end of
the trial that the court 'will clearly decide from the averments in the Statement of Claim
and the evidence the issue of jurisdiction. [n U.B.N. Plc v. B.C.C, Ple (2004} All FWLR

(Pt. 206) 434 @ 452 para. C & 453, parag. A-D, the Court of Appeal stated tespectively
thus:

“In the ruling of the lower court, a discussign of issnes af fact as deposed to in the affidavit
evidence before the court was embarked upon. The trial Judge specifically made several
findings of fact upan the notice of preliminary objection in which the appellants ag
defendants had not filed a statement of defdnce and ssues properly jolacd in matters snoen
which findings were made. There is no doubt that this was & most Irreguiar procedure.
The questian of the jurisdiction of » eourt to adjudicate on a matter is only to be settled hy
reference to the stutement of elaim filed by the plaintiff.,”

“In the statement of claim filed by the redpondents in the case on hiand, there was no
averment that receivers/managers bad begn appointed for 1 respondent; or that ‘any
informatien conceraing such gppointment had been given to the respondents; or finally
that the deed concerning the appolntment of reccivers/managers had been filed at the
Corporate  Affairs Registry, Abuja. All {hdse matters were only within the khowledge of
the appellants and should erdinarily constitute part of the sverments in their statement of
defence. The appellants, who had not filed | defence; and therefore not raised tssue on the
matters called on the court tg determine tiie matter on their own ferms. To do so weuld
constitute an attempt 0 drive away the réspondents fram the judgment seat without a
kearing, Even if the eppellants were r ing an Jjwportant and threshold Issue as
jurisdiction, they still cught to have followed the proper proccdure. As soon ns i becamsé
apparent to the {risl judge that the appellunts were relying in their contention that fhe
lower court lacked jurisdiction en s matier that was not manifest or patent on the
respondents® statement of elaim, the lower fourt shonld have at that stage struck out the
natice of preliminary ebjection with liberty Yo the appellants to agitate the tatter in their
pleadings.”

4.1(9)See also Jadesimi (nee Oleotie-Eboh) . Okotie-Eboh (1986) 1 NWLR (P. 16) 265 @
275-276, paras. H-C, [(1986)1 SC 479 @ 5(3-504], where the apex caurt stated thus:

“esiver In Aina v, The Trustee of Nigerian Rajlways Pension Fund (1970) 1 Al NLR 28}, it
was safd,
“It is only in exceptional cases when itjis absolutely clear chat it is likely to disposc of
the action that a Judge consents to a Hearing of » preliminary issue even on a peint
of law before the actlon is heard in ffl. Such points coutd always be taken in the
course of the heartug if there fs any déubt wliether a prefinainary issue will dispose
of the matter.”

Fhere is no doubt this s the rationale for th procedure of ralsing preliminary objections
to an appiication or an netion....."

It is therefore submitted that where this Hanourable court finds that from the pleadings
of the plaintiffs, it is not unambiguously clear whether this case is outside the court's




jurisdiction, the court ought to strike out the preliminary objection and go into trial of the
substantive case so that the issue of jurisdiction can be clearly decided at the close of the
evidence and based on the pleadings of th¢ claimant and the evidence led by the parties.
See U.B.N. Plc v. B.C.C. Plc (supra) @ 452 para. C & 453, paras. A-D, Jadesimi (nee
Okotie-Eboh) v. Okotie-Eboh (supra) @ 275-276, paras. H-C.

Honourable court to the State High Court and at the trial in the latter court, it is
discovered that from the facts/evidence it is the Federal High Court and not the State
High Court that has jurisdiction to entertain the matter.

This will obviate the quagmire of a sitxation where the case is transferred by this

4.1(10) However, assume without conceding thaf Issue No. 1 is resolvable in the negative and
the Federal High Court is found not to have jurisdiction to entertain this matter, it is
submitted that this Honourable Court has the power to transfer this matter to the State
High Court as required by the law in Section 22(2) of the Federal High Court Act Cap.
F12 of the Laws of the Federation 2004.

4.02 Issue N0.2 (Disclosure of cause of action)

4.2(1) Under its Issue 2 (the 2™ ground | for the Preliminary Objection), the 1
defendant/objector contends that the Plaintiffs’ suit in this matter does not disclose a
reasonable cause of action against it (1* défendant). The plaintiffs/respondents adopt the
definitions of a “cause of action™ as illustrated in the authorities cited by the 1
defendant/objector in paragraphs 4.4, 45 & 4.6 of the address accompanying its
preliminary objection in issue.

In Dantata v. Mohammed (2000) 5 SCNI! 17 @ 34 [(2000) FWLR (pt. 21) 889 @ 917
paras. B-C] the Supreme Court approved of the following statement of the law on the
subject:
“Similarly, a reasonable cause of acthn has been defined to mean-:
“A cause of action which (when only the allegations in the statement of claim
are considered) has some cham.;g of success.”

Per Uwais, J S8.C. as he then was, in Oshoboja v. Amuda (1992) 6 NWLR (Pt. 250)
690 at 702. ’

It is trite law that in the determination of a reasonable cause of action in the
statement of claim only and the facts contained therein are deemed admitted. The
admitted facts will then be examined to ascertain if they would entitle the plaintiff
to the remedy sought. See Shell B. Petroleum Development Co. v. Onasanya (1976)
6 S.C. 59.”

contained in the Statement of Claim are |[deemed admitted for the purposes of the
preliminary objection. The said admitted facts will then be considered by the Court to
see whether they would entitle the plaintiff to a remedy. Where that is the case, there is

Similarly, in the determination of a rea]onable cause action in a case, the facts




4.2(2) At the risk of being repetitive, it is humbly

a reasonable cause of action. See Chakwy
@ 380, paras E-F.

v.Akpeln (2014) I3 NWLR (Pt. 1424) 359

submitted that in deciding whether or not the

suit disclosed a cause of action, the law sti
In the pleadings/processes filed by the plai
by the courl. Also, in law, for the purposes
the suit allegedly not disclosing a cause of
plaintiffs/respondents are deemed to be a

In law, in such a preliminary objection and
of reasonable cause of action, the defence
with exhibits in suppozt of the motion/o
considered. This is because, it is only
suminons and Statement of Claim that are
of such an application {objection) as the o

the Statement of Claim in this case ate ded

true/correct.
See ¥ U.M.B. Ltd. v. Acrohcll Nig. Ltd.

paras. A — C, where the Court of Appeal, pe

"I declding whether or not a cause of actio
the writ of summons, particulars of claim
statement of Defence. The reason being tha

averments contained in the stateraent of elat

See also the Supreme Court decision in W
221) 1570 @ 1584, paras. B-Ff [{2004} 7 S

Also, in considering whether a suit disclos

required in law to consider the broad (not
the pleadings of the plaintifffobjector, See
@ pp. 229, paras, G- A & 234, paras B -

ulates that it 15 only the averments contained
tiffs (respondents) that should be considered
of such application/preliminary objection on
ction, the facts stated in the pleadings of the
itted by the objectar as cormect.

when a suit is challenged on grounds of lack
the applicant (objector) and/or the affidavit
jection are not relevant or are not to be
averments/facts contained in the wril of
considered, Consequently, for the purposes
1e in the instant case, the facts contained in
med admitted by the applicant (objector) as

{2005) Ali FWLR (Pt. 281) 1651 @ 1677,
T Salami, JCA, clarified the law as follows:

had been disclosed, recourse must be had to
{ any) and statement of claim and not to the

the defendamt js presumed to have taken the
14 correet.”

¢rem v, Emerenwa (2004) All FWLR (Pt.
119 @ 133-134],

a reasonable cause of action, the court is
e narrow) purport of the facts disclosed in
bode v. Otubu (2007) FWLR (Pt.43) 207

4.2(3) What is relevant at the stage of the prelimi objection js whether the pleadings of the
plaintiffs/respondents raise some questions| fit to be decided by the court. If there are
such questions, then there i3 a reasonable cause of action. The issue is not whether the
plaintiffs’ case is weak or would succeed at the substantive trial when those questions
are determined. See Dada v, Ogunsanya (1992)3 NWLR (Pt. 232) 754 @ 765 & 767 -
768, paras H — A, Henry Stephen Eng, Itd v. 8. A. Yakubu (Nig) Ltd (2009) 10
NWLR (Pt. 1149) 411 @ 428 & 434. Seo glso the unreportad decision of the Court of
Appeal in Appeal Ne, CA/PH/S32/2013: )Gas Line Engincering Company Ltd, v,
Chiefl Aaron Atemie & Ors delivercd on the 17/11/2014.

In Thomas v. Olufosoye (1986) 1 NWLR (Pt. 18) 669 at 671, the Supreme Court stated
as follows:

w T oy
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“A cause of action with some change of success when only the allegations in
the pleadings are considered. The| practice is clear. 5o long as the statciment
of claim or the particulars disclose some cause of action or raise some
question fit to be decided by a jufige or jury, the mere fact that the case is
weak and not likely to succeed ks np ground for striking it out.”

In Nissan (Nig.) Ltd. v. Yuganlathan (2009) All FWLR (Pt. 494) 1585 @ 1595, paras.
B - D, the Court of Appeal {per Rhodes-Vivour, JCA, as he then was} stated the law as
follows:

“ The well lnid-down pesition of the Jaw is that once the statemoent of claim
disclpses some cause of action, or raists some question of fact pr law fit to be
decided by the judge, then the fact that {he case is weak or/and unlikely to succeed
is no ground for striking out the pleadiggs or the name of the the defendant. The
defendant must accept the claimant’s ayerments of facts and say that even if the
said averments were correct, no cause oflaction iy disclosed.™

4.2(4) The law is also setticd that in vrder to detefmine the question whether a cause of action

is disclosed by a claim in a case, the only relevant processes to be looked into and
considered by the ecourt are the writ and Statement of Claim filed by the ¢laimants or
plaintiffs setting out the facts which form the basis of the suits. For the decision of the
question, no other process is relevant and the court cannot consider other processes such
as Statement of Defence or evidence of facts contained in affidavits outside the facts set
out in the Plaintiff’s pleadings. In the detegmination of the question whether a cause of
action was disclosed, the law is that a courg should not consider or take into account the
weakness of a plaintiffs' claim because the vital consideration is whether the facts

deposed to ar averred in the Statement of
are fit and deserve to be decided by a cou
raise some issues of law or facts calling fo
action is disclosed in the suit even if we
only be said not to disclose a cause of
Claim which if proved by the claimant w
are such that the defendant cannot unders

2im show or disclose some questions which
Onee the facts in the plaintiffs” pleadings
determination by the courd, then a canse of
and not likely to succeed. Thus, a suit can
tion if no facts appear in the Statement of

d entitle bim to a judicial remedy or they
d what claim he is required to Bnswer or

mest. See U.B.N. Plc v. Umeoduagu (2004) All FWLR (Pt 221) 1552 (@ 1561,
Idachaba v. Ilana (2007) 6§ NWLR (Pt 1030} 277.

Ses particularly the decision in Woherem ¥. Emerenwa (2004Y Afl FWLR (P1.221) 1570
@ 1584, paras. B — H [or (2004) 7 SCNJ 119 @ 133 ~ 134], where the Supreme Court
(per lpuh, JISC,) affirmed the law as follow

“The principle of law is well established that an application by way of a preliminary
pbjection for the dismissal of & suit in limiie may be :nade on points of law and where
there are no facts in dispute for the parppse of determining such an objection....The
applicant relies only on the facty as statediby the plaintiff in his writ of summons and
statement of claim, The facts stated by the pluintill in his writ of summons und statement
of clutm are for that purpose deemed to have béen admitted by ¢he defendant/applicant.




oo Where, however, disputes as to facts appear on the pleadings of the parties, ay ia the
case (n the present applieation, it is enly| apen to a defendant to raise a preliminary
objection on the face of the plaintiff’s writj of summons if the said defendant accepts the
plaintifs averments of fact cither on the wiit of summons or on his statement of claim but
submits that even in those circumstances o ¢ause of action wonld appear io have been
disclosed .....But, if facts exist, which mustifirst be adduced in or established by evidence
to enable 2 point of law to be sustained, the preliminary objection may not properly be
taken....Similarly if the facts to sustain the prelimingry point are obscure or at large, &
preliminary objection may pot properly bejtaken. A matter, therefare, which is raised by
way of a preliminary point but which may|be answered {f evidence is adduced cannot be
properly raised as a preliminary objection{ Such a matter is more properly answered by
evidence during the trizl and shall constituté an issue for determination at the trial,

fn the present case, the facts relied upon By the respondents as to when the appellant®s
cause of action arose neither appeared io the writ of sunmmons nor in the statement of
ctaim. They aro facts that may more propérly be answered when evidence is ndduced at
the trial and therefore constitute issues for determination, I think the learned counsel for
the appellant is quite right in his submissipn that the court below, with respect, was in
grave crror in gratuitously going into the Merits of the substantive suit in a pretiminary
ehjection whea eo evidence en facts in issue had been led.”

4.2(5)Based on the foregoing, in deciding whether the plaintiffs’ suit discloses a cause of
action against the 1* defendant/objectoriwho raised the preliminary objection, this
Honourable court is required to examine ofly the writ of summons and the Statement of
Claim of the plaintiffs/respondents filed in that suit. The Honourable court is required in
law to consider the broad (not the narrow) purpart of the {acts discloscd in the pleadings
of the plaintiffs/respondents. Sec Labodev, Otubu (2601) FWLR (Pt43) 207 @ pp.
229, paras. G~ A & 234, paras B - C.

This point was made abundantly ¢lear in U.B.N. Plc v. Umecoduagu (2004) All FWLR
(Pt. 221) 1552 @ 1561, paras, E —F, wherf the Supreme Court (per Kalgo, JSC,) stated
the law as follows:
“Alsa, .....this court held that in detejmining whether or not the pleadings disclose
any reasonabie cause of action, thé trial conrt will enly examine the writ of
semmons and the statement of claiw. )t will not éxamine the statement of defence ar
any defence by wav of affidavit.”

This decision followed an earlier decision] of the Supreme Count in Labode v.Qtubu
{(supra) @ 228, paras. G-H, where Uwals, [SC, &s he then was, stated that
“.the trial court will only examine the wgit of summons and the statemcent of claim, [t
will not_examine the statement of defence or anv defence by way of the affidavit in
support of the application €o strike out or dismiss ¢he action.”

objection are in dispute, it is not a proper [case for a preliminary cbjection but oné for
trial. If, as in this case, facts exist which must first be adduced or established it evidence
to enable a point of law to be sustained, the preliminary objection is not proper. Alse, &
matter which is raised by a preliminary objéction but which may be answered if evidence

Similarly, where as in the instant case, v.bj:acts relied upon to sustain the preliminary
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is adduced cannot be properly maised as a preliminary objection. Such a matter is more
properly answered by evidence during trial and shall constitute an issue for defennination
at the frial, See Woherem v. fmercuws (supra), Akinbi v. Mil. Gov’r, Ondo State
(1990) 3 NWLR (Pt 140) 525 @ 531 — 582, paras. G — A & 534, paras. D~ F, 8.D.C.
Cementation (Nig.) Ltd. v. Nagel & Co. {.1d. (2003) FWLR (P 156) 861 @ 879-88(,
paras. G-E.

4.2(6)t is humbly sumynited that & community pf the pleadings of the Plaintiffs/Respondents
{which are deemed true/correct for the purposcs of the Preliminary Qbjection} will reveal
that a reasonable cause of action is disclosdd against the 1™ Defendant/Objector as well as

the 2™ Defendant. See particularly paragraphs 2, 2(A} & 10 — 27 of the Statement of
Claim.

When all the said pleaded facts and avermd
high voltage (high tension) electric transm]
and PHCN) and breach of the rights of the
Claim are taken as true for the purposes o
plaintiffs have a reasonable cause of action
(@ 82-83 where the apex court stated thus:

ints on the ownership by the defendants of the
ssion line in issue (formerly owned by NEPA
nlaintiffs/their community, in the Staternent of
[ the preliminary objection, it is elear that the
L See Bello v. A-G Oyo State (1986) 12.8C 1

“It [s clear that at the close of the
kearing, the plaintiffs/appellants ha
whichk will enable them tp obtain front

nleadings and when the action was ripe for
d disclosed suffielent facts the existence of
the court 2 remedy agaiast the defendant.

Plaintiff is required to state only the material facts upon which he velies to obtain
rellef or remedy against the defcl;tiant. The writ of summons as ¢ndorsed,
admittedly inelegantly, but still accegtable, stated that plaintitls werb claiming N
100,000 as damages for the Hlegal killing of their bread-winner, ... The praposition
that a plaintif has no cause of actipn merely because the defence hay a valid
defence is clearly not acceptable, 1 think 2 cause of actjon is constituted by the
bundle or aggregate af facts which the law will recogaise as giving the plaintiff a
substantive right to make the cialm against the relief or remedy being sounght.”

4.2(7) In eny case, the Statement of Claim disc
rights of the plaintiffs/respondents in relatiq
clectric trandmission line of the defendants.

ses causes of action on tort, declaration of
n to the damages caused by the high tension

Similarly, it is humbly submitted that the
plaintiffs and their community as contained

cause of action based on Section 6{6} of ¢

Nigeria, 1999. In Adigun v. A-G Oyo St

relief for declaration of such rights of the
in the Statement of Claim is an independent
1e Constitution of the Federal Republic of
te (1987) 3 SC 230 @ 404-405, the apex

court (per Karlbi — Whyte, JSC) clarified thé law thust

“I think it is In our jurispradence guite elenjentary that our High Court has always had
the jurisdiction to make z declaration in nllicases where the plaintiff conceives he has a
right, even if there is no complete and subsisting cause of action.... The declaration
sought is under section & (6)(b) and scctiohs 236{1) of the constitutipn 1979, It i5 an

exercise of judicial power between persons

for the determination of questions as to the




civil rights and obligations of such persor
existence of a legal right [alls for determin

s, ¥t is also a civil proceediog in which the
Hon., See Atforncy-General of Bende] State v.
A-G of Federation & ors. (1982) 3 N I. The action for declaration, as this is a
procedural device for ascertaining and determining the rights of parties or for the
determination of a paing af law. Actions forjdeclarations of {itle under custamary law are
common anid {amiliar features of our land Jitigation.”

42(8) Sec also Danatata v. Mohammed (20p0) 5 SCNJ 17 @ 34- 36, (2000) FWLR
(Pt.21)889 @ 917-918, Ony, JSC, bad this }o say:

%....The Reliefs set out by the plaintiff in his Writ of Summeons had earficr been copied
out in (a) and (b} respectively. They represpnt his (Tlaintlfls) legal right vis-a-vis the 1
defendant’s obligation — the latter which culminated in his (Defendant’s) flagrant refusal
to fulfill his side of the transaction in refation to which the plaintiff had pleaded in
paragvaphs 4, 11, 12 and 13 of the said Statément of Clam .........These facts are
deemed to bave been admitfed by the] defendant for the porpose of demurrer
proceedings. Since the plaintilf Is stlll the holder of the Certificate of Occupancy of the
said land and, thercfore, has an enfo le legal right, that right entitles him to a
declaration in law, bearing in mind thsm reliefs are meant to declare an existing state
of affairs in law. The declaration sought by the plaintiff zgainst the defendants is,
therefore, clearly for the determination of fjuestions as to the plaintifi’s civil rights and
obligation. It is alse a civil proceeding in which the existence of a legal right fails for
determination. See Attorney —Geuceral of Bénde! State v. A.G. Federation &Ors, {1982) 3

NCLR 1.
From the foregoing, it can be scen that the plaintiff®s claim does neot only have “some
chanece of success”, Following what Uwais, said in Oshobaja vs. Amuda (supra), the

plaintiff®s Certificate of Occupancy ramains valid and that it also gives him the right to
claim a declaration that e is the persen entjtled to the $aid land.

JSC, in Adigun va. Attorney-General of Oyo State (1987} 1 NWLR {pt. 53) 678 at 741,
where the learned Justice sald:-
“... I think it is in our urisprudence, guite elementary, that our High Court hins
always hiad the juriadiction to makeja declaration in ail cases where the plaintiff
conccives he has right even if there Is no complete and subsjsting cause aof

action.,.”

See also Igbokyre vs. Udobi (1992) 3 N (pt. 228) 214, where Oguntade, JCA, relying
heavily on the dictum of Baskes, LJ. i Guaramty Trust Company of New York vs.
Hunnuyp& Company (1315) K. B, 536 2t 571 $tated as foliows:-

.1t is the person, therefore, who ls sceking relief, on whom a right to refief is alieged
to exist, whose application to the Court is not te be defeated because he applies
mercly for a deglaratory judgment or crder and whose application for a declaration

of his right &5 not be refused merely hecause he cannol éstablish a iégal cause of
actfon,.”




Also, in Western Stect Works Litd. v. Iron & Stee] Workeks Union of Nigeria (1987) 1 NWLF
(Pt. 49) 284 @ 303, paras. F-G, the Supreme Court (per Oputa, JSC,) stated as follows:

"4 declaratery judgment ls merely a juglicial statement copfirming or denying a legal
right of the appllcant.”
See also Oforkaja v. Taraba State Govt. (2003) FWLR (Pt. 178) 1036 at 1061, paras B-E.

42(9) As it has been averred in the Statemeri of Claim that the $aid legal rights of the
plaintiffs and their community have been Violated by the defendants, such rights are In
Jaw enforceable without the need to prove damages suffered.

Sce Soleh Boneh Ltd .v. Ayodcle (1989} | NWLR) (Pt. 98) 349 @ 559, para. F where
the Court of Appeal stated as follows:

L

“Where there is infringement of a legal right, there is a right of action withoat actual
damage being provid, as this imports damage se long as it is something which the law
can fix wpoen as being sufficiently substantia) to constitute an interference.”

[n any case, the classtfication of forms of agtion is obsoleie in our jurisprudence. To insist
en, them will amount to “going back to Egypt" [biblically speaking]. The law is that
where there s a right there is a remedy. Ui jus ibi remediwn. See Bello v. A.G Oyo

State (1986} 12 SC 1 @ 69-70 & 85 where the Supreme Court said respectively as
follows:

“The respondent has contended that counsél did net in fact advert his mind fo the Torts
Law because his reliance on the maxim of ubl jus iki remedinm, {meaning where there is a
right there is a remedy), suppested that he knew there was a right but that there was ro
remedy; and is asking the court to provide gue. That may well be the caxe. Even in such a
siteation the court cannot in the discharge df ity sacred dety to do justice be inkilyited by
the ignorance or carclessness of counsel. Thp injustice resulting to the cause of the litigant
from such demonstration of ignorance or ¢arelessness does not adversely affect counsel
whose fees remaln undiminished, I think Fam speaking the mind of all engaged in the
administration of justice, not eply in this cdurt but in ail conris in thix country, that the
day the courts allow the inarticulacy or igngraunce of counsel to determine the result of an
action before it, that day will herdld the unchstrusive genesis of the unwitting
enthronement of in;ust[ce aided by the court tself by default. I think it is erroncons to
assume that the maxim iz only an English common taw ptiaciple, It 1s
a principle of justice of universal validity|couched in Latin acd availuble to all legat
systems involved in the impartial administration of justice. 1t enjoins courts ta provide a
remedy whenever the plaintiff has established a right. The court obvicusly cannot do
otherwise. It is enjoined to eschew reliance ot technicalities in the determination of dispute

v The subs;ancg of the actigty rather than the form shoxnld be the predeminafing
gnnsidg ration,..’

“I have already stated that the writ of symmeons and statement of claim sufficiently
disclose that the claim can be founded under jthe Torts Law. Even if this was not the case,
think this court has attzined a stature in ifs pursuit of justice that a_claimant who has

established n recognized injury cannot be furned back on the ground that he had not
stated the head of Jaw under which he was seeking 2 remedy. .Besides, the respondent’s
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argument s predicated on the contentiost that the writ of sumnions has not used the
appropriate words to describe the injury iy respect of which he is claiming damages. This
argurment is reminiscent of the ofd forms of action ag common faw.”

See Labode v. Otubn (2001) FWLR (Pt.43)R07 @ 234, paras. A-H.

4.2(10) Further, it is out of place for the 1% defegdant/applicant to rely on the averments in the
supporting affidavit to their said preliminary objection and the exhibit thereto as a basis
for their said objection and arguments s¢eking to deny that the high tension electric
transmisslon line in issue in this case ddes not vest or is not the property of the ¥
defendant and to use that as a basis for ity preliminary objection. That is 2 matter to be
raised in the Statement of Defence as a flefence which would be resolved during the
substantive trial, Such controversial matlers ¢ontained in the said affidavit and the
exhibits thereto are matters for trial and mjot for a preliminary cbjectlon like the one in
issue,

When the averments in the pleadings of the plaintiffs, the deposittons in the supporting
affidavit/exhiblls to the preliminary objegtion and those in the counter affidavit are
lnoked at, il is clear that thers is controversy between the parties on issues such as who
owned the subject matter transmission ling that caused the injury complained of in this
suit?, etc, These are issues for determinatiof at the substanitive trial through evidence and
thds proves that there is a reasonable cause of action in the snit. They are not matters for
a preliminary objection or decision at an interlocutory staga of the case,

From the controversial facts and exhibits to the supporting affidavit and counter
affidavit, it is clear that further evidence|or light is required to resolve the issues in
controvergy. Such a case is not for prelimirjary objection, Such facts ought to b¢ pleaded
in fhe Statement of Claim and Statement of Defence and the matter ought 0 then go an
trial for the determination/resolution of the issues/facts in controversy. They are not
relavant for the purposes of the prelimi objection. See Onwuta v. A/G Anambra
(2006 All FWLR (Pt 333) 1775 @ 17834 ~ 1786, paras. F — A, where the Court of
Appeal (per Galadima, JCA, as he then was) stated the following:.

“... Under the rules, however, certain preliiaary shjectivns and demurrer may be heard
provided that futer alla, preliminary objedtions which are capable of determining and
disposing of fhe entire siit would not be fried, if further lighit or evidence or material
beyond thaxe existing st tho stage of the appilication would be required. Such issucs would
be properly reserved for trisl by oral evidence, Scr Emecheta v. Oguerf (1996) 5 NWLR
(Pt. 447) 227.....
[n_the instant ¢ase, ut the time of the applichtion to strike ount the respondenf's name, the
only praocess of court that stood to be cunsidered was the statement of cinim dated 28/4/94,

which In law, had guperseded the writ of symmons, T agree with the lenrned counsel for
apnellants that the affidavit of one Emmanilel Anosike, sworn an 4/5/94 in supnort of the

_ niotion on notice for striking out the respgondent’s name, was nat merely formal and
Introduetory but it sought to introdiuce pieces of evidence that should have been properly
pleaded in a statcment of defence. It is to be noted also that exhibit E.AI and the Iease
agreement befween the parties formed tKs basis and gravamen of the respondent’s




application and the ruling of the trial court. As 1 have paiuted qut above, a pteliminary
jssue capable of dispensing with further trial of a suit would be tried if no further light or
evidence would be required gutside the piogesses preseutly existing. The whole gamut af
the appellants’ case against the respondest is that (hey leased the tand in dispute to the
respondent und it failed to inform the apppllant when the steps were belng taken té grant
certificate of ocenpancy to the 2™ defendqnt and as such used or caused to be used that
land leased to it within the ared in @ manner ingpnsistent with the plaintiffs' inferest nnd so
the appeliants have suffered damages, Appellants therefore clakn from the respondent
order forfeiting the fease and injunction from interfering with the appellants® right of
ownership.

In_the light of the above, [ am of the view that ferther evidence would be required outside
¢ha processes presently existing, By now sepldng to Intreduce exhibit B,A1 via the affidavit
in support of the respondent's application]and also by expecting the appellants to exhibit
the lease agreement, to thetr statement ef claim, which is unpracedural, the respondent has
obviously sdmitted_that further licht of evidence would he required in the trial of

From fhe foresoing, it is clear that the sthtement of claim of the appellants are deemed
admitted, the existence of the lease agreemjent between the appellants sad the respandent
ja not in doubt or controversy. It accords with the law, therefore that, in the absence of any
cquitable or legal defence, the statement of|claim, particutarly its paragraphs 12, 13 and L8
should be regarded as raising reasonabl¢ canses of zction gnd therefore the reliefs in
paragraph 18 arc not only legal, competent and valid, but are also properly laid aut. This
being so, the respondent is 9 proper party] to the suit by virtue of Order 3, rule 1. 11 i8 2
party against whom the relief of tke appellants exists, as clearly couched in paragraph
18{2), (3} and (4) directed specifically to th¢ respandent.”

Consequently, it is humbly submitted thdt the preliminary objection and its basis lack
merit, The Court of Appeal is humbly urggd to dismiss same.

4.2{11} In, response to paragraph 4.2 of the 1* ddfendant/Objector’s address, it is submitted that

it is wrong for the 1¥ Defendant/Objecto} to pick and choose 2 few paragraphs of the
Statement of Claim and contend that the s¢it discloses no reasonable cause of action. The
law is that in order to determine what the $ase of a plaintiff is andfor whether it discloses
a reasonable cause of action, all the paragraphs of the Statement of Claim must be read
conjunctively or together, not in isofation.

In Econef Wireless (Nig.) Ltd. v. Econet{Wircless Lid, (2014) 7 NWLR (Pt. 1405) 1 @
23, paras. F- G, the Court of Appeal {(Kaduna Division) stated as follows:

“It, i trite law that in dealing with pleqdings, a court must read all the paragraphs
together o gol a flowing story of a party ard not a few parsgraphs in isclation and it is the
totality of the pleadings that states the case of the party — Qkachi v Animibovei (2003) 18

NWLR (Pt. 851) 1 and Mobil Qi Pic. v. Drexel Energy and Natural Resources Lid. (2004) 1
NWLR (Pt. 853) 142.”

In Tititoye v. Olwpo (1991) 7 NWLR (Pt. 205) 519 @ 543, para. D, the Supreme Court (per
Akpata, J3C,) held as follows:
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% ..., before a court can reach 2 decisida as to whether or not certain facts had been
admitted without the need of proving|them, or whether they have impliedly been
admitted thus requiring no proof, the entire pleadings of the parties must be
considered,”

See nivo Adegboyega v. Awe {1993) 3 NWL
Oboh (2000) FWLR (Pt.29) 2379 at 2391- 2

(Pt. 280) 224 @ 239 patas. A-H, NBC PLC v.
2, paras, D« D & 2389-2394 paras, D - G.

4.2(12) It is submitted that paragraph 4.3 {of the 1¥ defendant/objector’s address is
misconceived. 1t is wrong for the objecior to apply the definition of “trausmission
systen” in the interpretation section {section 100{1) of the Electric Power Scctor Reform
Act, 2005 to the words “Electric Pawer [Transmission Ling” used in the Statement of
Claim in this suit. The two expressions do not apply to the same ecircumstapces.
“Transmission line” is not the same thipg as the “Transmlission system” defined in
Section 100(1} of the said Act of 2005.

As shown sbove, the 1% defendant/objectd

)r admitted in paragraph 3{(a) of its supporting
affidavit that it is a syccessor compeany of

" the Power Holding Company of Nigeria (the

initial holding company under the said Act

In paragraphs 2, 2(A), 12, 12(A), 13, 14,
Claim (deemed in Jaw to be admitted by th
of the Preliminary Objection), it s ay
Transmission Line that caused the loss/

of 2005).
15, 16, 16(A) & 18.~ 2} of the Statement of

= defendant/applicant/objecior for the purposes

erred that the sajd High Tenslon Electric
ages complained of by the Plaintiffs (and

which is the basis for the claim in this suif) was owned by the Fower Holding Company

of Nigeria (who inherited same from the National Electric Power Authority). See
Sections 1 & 3 of the said Aet of 20(}'5.

Howsever, the assets, liabilities, rights and obligations of* the initial Holding Conipany
(Power Holding Company of Nigeria) ed on to the 1" defendant as z successor
coempeny thereof, See Sections 8 & 10 of the 2005 Act,

In the same vein, by dint of Section 13 of that Act, any cause of action which existed
against the inltial Holding Company (P Holding Company of Nigeria) shall he
enfprced or continued to be entorced againdt the 1% defendant as the successor Company.

4.2(13) From the foregoing, it is clear that the plaintiffs’ suit discloses a reasonable cause of
action against both defendants, If the averpjents in the statement of claim are presumed to

be admitted and true for the purposes of ¢
law fit to be decided by a judge aras disclos
is immaterial. A reasonable cause of action|

objection, some serious questions of fact and
eel in the suit, Whether or not the case is weak
is disclosed. See Dada v. Ogunsanya (supra)

@ 765 & 767 — 768, paras H - A, Henry §
(supra) @ 428 & 434, Thomas v, Olufos
Yoganathan (supra} @ 1595, paras, B-D,

tephen Eng. Ltd v, S. A, Yakubu {Nig) Lid
oye (supra) at 67] and Nissan (Nig.) Lfd. v.




4.2(14)Based on the foregoing, this Honoureble court is urged to resplve the two Issues

formulated herein in the positive agamst the 1 Defendant/Objector and to dismiss the
Preliminary Objection in contest.

5,00 Conclusion

The instant application of the 1* defendant/abjector lacks merit and this Honourable court_
is humbly vrged to dismiss same,

wt ¢

6.00 Summary of Poidts
(1) This suit falls within the purvidw of the constitutional jurisdiction of this _ '

Honowable court as the Federal Court. This Honourable court consgqiertly
has jurisdiction to entertain it.

@+

*
{2) Inthe alternative, if this Honourabid court forms the opinion that this case is within \
the jurisdiction of the State High Court and outside the jurisdiction of the Federal

High Court, this court is empowereld by Sectioh 22 of the Federal High Court Act ‘:‘
to transfer it to the State High Court and nat to steike it out,

(3) This suit discloses a reasonable cause pf action against both defendants,

Dated this Zg' day of Jm&, 2021.

-F.M.‘--cvcuu
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