IN THE ABUJA JUDICIAL DIVISION
S HQLDEN AT ABUJA

SUIT NO: NSHC/LP/2C/2020
APPEAL NO: CA/ABJ/CR/1340/2024

BETWEEN ) ,,

DAUDA YAKUBU..cowa0: APPELLANT/APPLICANT
AND

THE STATE cvvossscrusesssssosssonssssssmssssssssssssssssssssssssssssse RESPONDENT

MOTION ON NOTICE

BROUGHT PURSUANT TO ORDER 6 RULE 9(1), ORDER 8 RULE 6(2)
AND ORDER 19 RULE 2 COURT OF APPEAL RULES 2021 AND UNDER
THE INHERENT JURISDICTION OF THIS HONOURABLE COURT

TAKE NOTICE that this Honourable Court shall be moved on the
day of 2025 at the hour of 9 o’clock in the

forenoon or so, soon thereafter as Counsel may be heard on behalf of the

Appellant/Applicant praying the honourable Court for the following Orders:

1. AN ORDER of this honourable Court for leave extending the time within
which the Appellant/Applicant may compile and transmit Additional
Records of Appeal from the lower Court in Suit NO: NSHC/LP/2C/2020:
THE STATE V. DAUDA YAKUBU FROM HIGH COURT OF NIGER
STATE, LAPALI to this honourable Court.

2. AN ORDER of this honourable Court deeming the already compiled and
transmitted additional Records of Appeal from the High Court, Lapai,
Niger State in Suit NO: NSHC/LP/2C/2020: THE STATE v. DAUDA
YAKUBU to this honourable court as having been properly compiled and
transmitted, the requisite filing fees having been paid.

3. AN ORDER of this honourable Court extending the time within which the

7. Re2 '< Appellant/Applicant may file and serve his Appellant Brief of Argument
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4. AN ORDER of this honourable Court deeming the Appellant/Applicant’s
Brief of Argument dated the 23rd day of October 2025 and separately filed
alongside this motion paper as having been properly filed and served, the
requisite fees having being paid.

5. AND FOR SUCH FURTHER ORDER(S) as the honourable Court may

deem fit to make in the circumstance.
GROUNDS FOR APPLICATION:

1. There is need to compile and transmit additional Records of Appeal which
are necessary in the disposal of the appellant’s instant Appeal.

2. That the time limited by the Rules of the honourable court within which
the Appellant may compile and transmit an additional Records of Appeal
in the instant Appeal has expired by effluxion of time and the appellant
therefore requires the leave of the Court of Appeal to enable him do so.

3. That the Appellant is also out of time within which to file and serve his
Appellant’s Brief of Argument in the instant Appeal and therefore also
requires the leave of the Court of Appeal to enable him file same out of

time.

Dated this Q% day of @ tﬁ“’&h’ Fl 2025,

---------------------------------------------------------

Y.C. Chukwuani, Es
M.N. Onuoha, Esq.
Y.M. Ma’aji, Esq.,
C. E. Uko, Esq.,
ACACIA LAW FIRM,

Suite 037, 2nd Floor, Right Wing,

Swift Plaza,

Plot 318, Ishaq Dauda Mohammed Crescent,
Cadastral Zone B03, |
Wuye,
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FOR SERVICE ON:

Abu a.
okolijoel@nigerianbar.ng
acacilalawfirm@egmail.com
08125919999, 08030856111.

RESPONDENT'S COUNSEL: C/O Ministry of Justice,

-r v

ACACIA LAW FIRM

Minna,
Niger State
07036667023
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IN THE COURT OF APPEAL OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA

SUIT NO: NSHC/LP/2C/2020 #* ¥
APPEAL NO: CA/ABJ/CR/1340/2024

BETWEEN

DAUDA YAKUBU....ovnmiisnssinnvnnnsisnnnnnne kB APPELLANT/APPLICANT
AND -

THE STATE....commnrimninrsnisrscnrnsnnesisnaseannnnn RESPONDENT

AFFIDAVIT IN SUPPORT OF APPELLANT/APPLICANT’S MOTION
ON NOTICE

L, Dorcas Ogbadu, Adult, Female, Christian, Nigeria citizen, a litigation secretary
of Suite‘:’037, Swift Plaza, Plot 318, Ishaq Dauda Moh’d Crescent, Cadastral Zone
B03, Wuye, Abuja, do hereby make Qath and state as follows:

*

1. That I am the Litigation Secretary in ACACIA LAW FIRM of Suite 037,
Swift Plaza, Plot 318, Ishaq Dauda Moh’d Crescent, Cadastral Zone B03,
Wuye, Abuja, Solicitors for the Appellant/Applicant herein and by virtue
of my position, [ am conversant with the facts of this case.

2. That I have the consent of my employers and instructions of the
Appellant/Applicant to depose to this affidavit on behalf of the
Appellant/Applicant.

3. That I depose to this affidavit from my personal knowledge and
information 1 received from Chief Joel A.N. Okoli, Esq of Counsel to the
Appellant/Applicant, which information 1 truly believe to be true. .

4. That I know as a fact that the interlocutory Ruling and Judgement in Suit
NO: NSHC/LP/2C/2020: THE STATE v. DAUDA YAKUBU were
delivered on the 23rd of September 2021 and 24th November, 2022
respectively by Hon. Justice Danladi Ahmed at the lower Court (i.e. Hi gh
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Court of Niger State). Copies of the said Ruling and the Judgement is
herewith attached as Exhibit A' and A? respectively.

. That [ also know as a fict that being dissatisfied with the said Ruling and

Tudgement of the High Court of Niger State, holden at Lapai (the lower
Court), the Appellant/Applicant appealed against them on the 4th day of
November, 2024 (with n time) pursuant to an order of this honourable
Court made on the 2&th ddy of October 2024-inter alia, granting the
Appellanb’Applicant leave to appeal against them., A copy of the said Order
of this Court made on the 28th day of October 2024 as well as a copy of
the Applicant’s said Notice of Appeal are herewith exhibited and marked
Exhibits B! and B? respectively.

, That I know as a fact that the Records of Appeal in this appeal were

compiled and transmitte d to this Court on the 18th day of November 2024

also within time.

. That the Appellant/Apylicant’s current Counsel (Chiefl Joel A. N. Okoli

Esq) was not the Counsel who conducted the trial at the lower court but
was only briefed (pro hono) after delivery of the said Judgement of the
lower court and afier the time within which to appeal against the said

judgement and the interlocutory Ruling had expired.

. That I was informed by Joel AN. Okali, Esq of Counsel to the

AppcllaanApphcant in C“hambers on the 12th of September, 2025 at about
lpm in the course of rev iewing the already served and transmitied Records
of appeal, and 1 truly believe him as follows:

" a) That upon reviewing the Records of Appeal, the Appeilant’s Counsel
discovered that the Appellant’s Confgssional Statements which were
admitted in the lower Court as Exhibit P3 were not included, in their
admitted form, i1z the Records of Appeal that were compiled and
transmitted from the lower Court to the Court of Appeal on the 18th

of November, 20:4; and the documents contained at pages 15-18 of
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b)

c)

¥

the said Records of Appeal do not constitut? a complete record of
the Appellant’s Confessional Statement {(Exhibit P3} and are not also
in the form in which the Appellant’s Confessional Statements
(Exhibit P3) wer: admitted in the lower Court.

That upon the reviewing the Records of Appeal that were transmitted
to the Court of Appeal on the 18th of November, 2024, the
Appellant’s Cour.sel alsp discovered that the pictorial images of the
deccased person. the Appellant himself and the picture of the
motorcycle the Appeliant was accused of having stolen, and which
were all tenderell in evidence in the lower Court were also not
included in the already compiled and transmitted Records of Appeal.
That the inclusion of the Appellant’s qomplete Confessional
Statement in the Records of Appeal before this Court, and in the
form in which the said Confessional Statements (Exhibit P3) were
admitted In the lower Court and every necessary document, is
necessary in disg osing the Appellant’s instant Appeal, considering

that the Appellant is faced with a capital punishment.

d)} That under the Rules of this Court, the Appellant has 15 days of

t

D

service on him of'the Record of Appeal, to compile and transmit to
the Court of Apyieal and Additional Record of Appeal containing
other additional ricords which the Appellant considers necessary in

the disposal of his Appeal.

é) That under the Rules of this Court, the Appellant also has 45 days of
\

service on him of'the Record of Appeal from :the lower Court within
which to file and serve his Appellant’s Brief of Argument.

That the Appellant’s Additional Records of Appeal which has been
compiled and transmitted to the Court of Appeal on the 30th day of
September, 2025. though out of time, bear on the Appellant’s Brief
of Argument whi.:h has also been filed and served; though also out-

-— - —aa —_— - -—— -y - -~
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of-time. And the Appellant’s Brief of Argument could not have been

filed without recourse to the additional Records.

g) That this honourable Court has the jurisdiction to grant the Appellant

leave to compile and transmit his additional Record of Appeal out-
of-time as well @s extend time within which the Appellant maybe
allowed to file and serve his Appellant’s Brief of Argument, and to
also regularize the Appellant’s Additional Records of Appeal which
has already been compiled and transmitted and his Brief of

Argument which has already been filed and served; the filing fees

having been paid.

9. That it is in the inter:st of justice to grani the Appellant/Applicant’s

Application and the Re::pondent will not be prejudiced, howsoever, by the

grant of same.

10. That I depose to this afiidavit in good faith, conscientiously believing the

content to be true and correct to the best of my knowledge and in

accordance with the Oa hs Act.

Croka

Deﬂonent
Sworn to at the Court of Appeal, Abuja Registry
This Q= | dayof S‘C/'f 2025.
My mu‘,‘,"b m\ﬂ“\
ABLY oLk

g\\ at\) gG\J‘“ Qﬁsx“s

coM 15510»?13113@&

Page 7

ACACIA LAW FIRM



- i H 4 - . e
TS = o S
: : : ! : 5
;
:

( \( *Q fl | "‘ _fl"\‘ !

IN THE HIGH COURT OF JUSTICE OF NIGER STATE OF NIGERIA
IN THE LAPAI JUDICIAL DIVISION
HOLDEN AT LAPAI
TODAY THURSDAY, 23"° DAY OF SEPTEMBER, 2021
BEFORE HIS LORDSHIP,
HON JUSTICE DANLADI AHMAD HIGH COURT JUDGE
) CASE NO. NSHC/LP/2C/2020

BETWEEN

THE STATE i COMPLAINANT/RESPONDENT
AND | |
DAUDA YAKUBU .covvecennrnennsrsnsssnness ACCUSED/APPLICANT

RULING

The Attorney General and Commissioner for Justice of Niger State
initiated this criminal proceeding against the accused person,
DaudaYakubu via the proof of evidence dated 30‘h day of June, 2020
with two count charges as follows: =

COUNT 1: -

That on or about the 18" day of October, 2018, you
DaudaYakubu at Kagbodu village via Lapai within the
jurisdiction of this Honourable Court robbed one
Emm%puel Sunday of his unregistered Daylong motorcycle
after,Jured him into a bush and the said motorcycle was
found in your possession and you thereby committed an

offence of Armed Robbery contrary to Section 298 of the
Penal Code.

uL‘
COUNT%2:

That on or about the 18" day of October, 2018, you
DaudaYakubu at Kagbodu village via Lapai within the
jurisdiction of this Honourable Court committed an
offenceof culpable homicide punishable with death in that
you caused the death of one Egpuxns !

Sunday a




I

"+ commercial motorcycle rider by slaughtering the said
K Emmanuel Sundayrwith a knife with intention of causing
his death and you thereby coilﬁmitted an offence of
culpable homicide punishable with death contrary to
section 221 of the Pena{;Code.‘ c |

On 15" day of October, 2020;3"the court. g;anted leave to prefer two
count charges against the accused person while his plea was taken on
12! day ‘of November, 2020 Wwhere he" pleaded not guiity. The
prosecution invited his witnesses starting with PW-1 ASP DANLADI
AUDU who told the court that he works with the Nigerfan Police force
with Force no. 147338 attached to the State CLI.D Minna as a detective
with the Anti-Fraud Section. He also told the. Court that he knows the
accused person in the case with the name DaudaYakubu. In the course
“ of his testimony, when the Prosecution sought to tender the
confessional statement of the accused person, the defence counsel
objected to its admissibilityon the grounq that the confessional
statement was obtained by duress and the matter proceeded to trial
within trial. s a :

-,

. The prosecution calied only one witness while the accused person
testified in his-own defence during the trial within trial.

ASP DANLADI AUDU also testified as PW-1 (TWT) and informed the
Court thiat to the best of his knowledge, the statement of the accused
which the prosecution sought to tender was obtained without duress,
torture, promise and there was @mo agreement hetwéen him and the
accused person.witness informed: the -court that It was a transferred
case’from Lapai Division and was detailed along with other members of
the .team to investigate. The accused said he could not write and asked
the witness to -do same for him while -narrating  the incidence that
occurred in Hausa language while® the ‘withess interpreted and wrote
down accordingly. The accused said he could qu sign and therefore
_ thumb printed., The witness countersignedi and thereafter took him to his -
superior officer 2IC Baba Manta who fead ithe statement over to the

accused and he agreed that was-his statement and the said superior
L% :
’ 'E .AI ,g‘ Py e
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. B w3 ,=» . J
¥ | o EHIGH COURT OF JUSTICF
h e L JLAPAENICER €TATE - §
; - :@ - SULRIMAMRLHA N (130U




i

o v [ 1

+
!
i 1

¥ %t

endorsed “the statement. Thereafter, the‘}accused was arraigned in

- Court.

. I
During cross examination, PW-1 (TWT) told the court that he was

. en‘[isted in theNigeria Police since 1992 andi29 years old in the service.

He confirmed that the accused offered his statement voluntarily in the

_presence of other six members of his team.’ He further maintained that

the accused anly narrated the event to him'which he recorded and that
it was not a question and answer series, |

DW-1 (TWT) was the accused gerson hims i YAKUBU DAUDA who was
affirmed and testifled in hausa language. He told the Court that on the
day he was taken to the State:CIID, Minna, PW-1 (TWT) came to take
his statement and took him to a small room! He invited two other police
officers, dne was wearing gloves in his hands while the other was
holding a stick and both standing behind him while PW-1 was in front of
him. Anytime PW-1 asked him question and he denied, the police
wearing gloves will slap him on his two ears while the police holding
stick will hit him on his legs to the extent that blood started gushing out
from his ears yet he denied committing the offence until the police
wearing gloves went and brought a pistol and told him that if he denies

‘any question, what happened to the deceased will happen to the

accused. DW-1 (TWT) also told the court that the police detective
holding stick later went and brought a cloth which he used to tie the
accused face. From then he became frlghtened arid whatever question
was asked, he couldn’t deny any Ionger and |’that was why his statement
was like that otherwise that was not what ha‘ppened

During cross examination, the accused person maintained that blood
was ‘gushing out from his ears because the slap was too much. That the

police notlcmg that the.blood was much then asked him to sit down and
they went and breught medicine for h:m.to take.

At the end-of the trial, both Counse! exchanged arid adopted their final
written addresses in trial within trial. l

In his final written address, SHEHU USMAN ESQ. representing the
accused person submitted that the accused’person is stariding trial for
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the offence' of culpable hommde pumshable with death contrary to
. Section 221 of the Penal Code Law. That the prosecution had sought to
“tender the alleged confessional statement of the accused person which
they objected to the admissibility of the said' statement as same was not
" made voluntarily by the accused person whach led to trial within trial to
ascertain the voluntariness or otherwise of the said statement and

" referred the Honorable court to the case of OBIDICZO V. THE STATE

(1987) NSCC 1239 @ 1246 where Agbaje J S C. said thus: -

"It is clear law that ifithe ev:#lence is objected to on
the grounds that the confession is not made
voluntarily 'the judge S|ttlng alone should hear
evidence on the point which may be tendered and
then rulief on the admissibility before receiving the
confession in evidence”. |
‘ ST
Learned Counsel to the Accused perso - also . cited the case of
FATILEWA V. THE STATE (2007) ALJ I'WLR PT. 347 PG.695
@698 RATIO 2 where the court held that: -
"Where an accused per.,on contends that a
confessional statement sought to be tendered was
not voluntarily made by hi '1, it is the duty of the
court to test the confession by conducting a trial
within trial in order to dqtermme whether in fact
- thew statement was voluntarily_made.” Counsel also
. citedthe case of STATE V. RABIU (2013) ALL FWLR PT.
\ 284 PG.36 AT 45 RATIO 2. © |~
It Was also the argument of the Counsel 1 the accused that, under
cross examination the prosecution cogld notl contradict or challenge the v
evidence by the accused to the effégt that bafare taking his statement,
PW-1 took him to a small room whigre he was threatened to be killed,
slapped on his ears with gloves and hit with stick on his leg before
obtaining his statement. Counsel referred ithe Court to the case of
MUSARI V. BISIRIYU.(2014) ALL FWLR PT. 735 PG. 387 a 389 RATIO 2.
where the court held that

L]

"..where’ evidence is uncliallenged, uncontroverted and

credible, the court will be left wzth no opt:on than to
accept same”, |

R
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8  ( Counsel submitted, that the law has over time laid down certain
. parameters to assist the courts in ascerfaining the voluntariness or

B. | otherwlse of confessional statements, that judges are no spirit and can e

A hardly determine the voluntariness or otherwise of the contents of -
&/ confessional statements on their face value, hence the need to employ
" some parameters to assist the courts in detérmining the voluntariniess or
e ‘ otherwise of confessional statements before placing reliance on them for
g the conviction of accused persons. Counsel cited the case ofLAWRENCE
: OGUNO V. THE STATE (2013) VOL. 224 LRCN (PT. 2) 214 AT 244
PARAS F-B where the Supreme Court Per Alagoa JSC succinctly stated

thus:

-

~— 1
'

"One of the tests in ascertainment f?f the voluntariness of
a confessional statement is whether there is anything
outside it to show that it was true. This court in SILAS

IKPO-& ANOR V. THE STATE (19555):3 NWLR (PT 421) 540;

(1995) 33 LRCN 587, considered the following as aids

towards such determination: Py
" 1°

i.  Whether there is anytaing outside the confession to
show that it is true. ¥ 4

= e e o

)

il. Whether the statement is coryobofated.

" : | .
lil. Whether the statement of facts made in the confessional
statement so far as can be tested is true, 1

. Whether the Accused Person hat the opportunity of
committing the offence charged. '

, I
¥ : _ )

V. Whether the confession of the Accused Person was
possibia", A :

1 Counsel :'s'ubmitted with respect that the eviderice of PW-1 (IW'I) was
never corroborated by elther those in the same team with him or even v

#the supérior officer that he claimed endotsed the statement of the -
'.. 3
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Accused Person, The Accuséd, Person. on his part has denied the
voluntariness of the said statement and thgt means there is already a
doubt as to the voluntariness of the statement of the Accused, Person
having denied same. Counsel stated that there is a popular saying that i

. is better to discharge ten guilty Accused Persons than to convict one
jnnocent Accused Person and»argued that with this in mind and in
recognition of the fact that Accused Persor can be convicted solely on
the content of the confessional statement, itl,? is absolutely imperative for
the court of trial to avert its mind“to thé affirmation.

!

Counsel urged this 'Honourable Court to hpﬁd that the vivid account of
DW-1 (TWT) testimony is the true positioniof the facts that led to the
naking of the statement of the accused person and cited the case of
STATE V. RABIU (supra). Where Supreme Court held that: - v

» -II
"For the statement of an accused person to be admissible
in evidence, it must have been Imade voluntarily. What
this means is that it must have been made freely and

without any inducement or threat of harm to the
accused”. ‘ '

f
I

The Accused’s Counsel also contended that By virtue of the provision of

Section 29 (2) of the Evidence Act 2011 (as amended) which provides v
that,

1

: "If in any proceedings where the prosecution proposes to
" give evidence of a confession mflmle by a defendant, it is
represented to the court that the confession was or may

have been obtained, '
|

. a, By oppression of the person who made it or

b. In consequence of anything said oy done which is likely in
the circumstances existing at; that time to render

s unreliable any confession which might be made by him in
) such consequence, '

bk |~

the court shall not allow the copfession to:be given in
evidence against him except tha_jprogecution proves

‘beyond reasonz_ahle doubt that %Eﬁ&fﬁfﬁ'}'s}ﬁ?ﬁ Y i
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obtained in.a manner “contrary to the provisions of this
section”. .

a

' »

‘ ' ' ]
. Counsgl also referred the Court to the caseiofITU V. STATE (2014) ALL

FWLR PT. 750 PG. 1245 @ 1249 RATIO 3.

In his further submission, Counsel stated that the vivid account of DW 1

e T

that he was oppressed by the police ofﬁcersiand was béaten serlously as
a resuit of which the accused person confessed or admitted committing
the alleged offence. This piece of evidence: was not challenged during
cross examination aceording to counsel and referred this Court to the

case OLAOLUWA SHEHU V. STATE (2011) 12 SCNJ PG 554 @ 556
RATIO?. ‘ , '

1
E

+«Counsel argued that $ubsection (5) of theiSertion 29 of the Evidence
‘Act as aforementioned provides that "Oppression inciudes torture,
inhuman or degrading, treatment and use of threat or viclence
whether or not amounting to torture.” |

Counsel therefore elucidated that the act meted: out by the police to the
accused person constituted oppression and urged this Honorable Court

fo 50 hold d@nd reject the said statement sought to be tendered by the
,prosecution. . ) "

! He argued that the burden of proving that the confessional statement

was made voluntarily beyond reasonable doubt rests on the prosecution
.and that this burden does not shift until discharged by the prosecution.
- Counsel also cited the case of ITU V. STATE (supra) where court held
. that: - '

"...the burden of proving, beyond reasonable doubt
that a confessional statdment was voluntarily made
by the accused R&f‘SOﬁ rests squarely upon the
prosecution", A '

Finally, Learned Counsel to the Acc"’i‘:sed submiited that the prosecution
has failed to prove the voluntariness of thé‘ E) ment of the Accused

.
1
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(TWT) as to how the statement of the accused person was made reveals .~
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£~ Person. Counsel, urged this Honorable Court to,so hold and re]ect the
i: confessional statement of the adcused person sought to be tendered by
+ " the prosecution on the ground that it was Hot made in compliance with
the provisions of the Evidence Act and the sudicial authorities cited
. above.

." / The prosecution counsel TAUHEED ADAM;' ASSISTANT CHIEF STATE

T COUNSEL adopted his written address dated 15" June, 2021 and filed

' the sarpe day wherein he formulated two |s§ues for the determmatlon of

g this Courrt as follows: - ,

Nidn ‘ t

._j“ 1. Whether from the totality of evidepce adduced by the
“x prosecution the statement could' bé, said to have been
i made voluntarily?

e s

2. Whether the prosecution has proved beyond reasonable
doubt that the confessional statement made by the
Accused was voluntarily made? !

Arguing the two issues together, Learned AC S(f submitted that the
statement was made voluntarily without any duress. That the
e prosecution witness who testified in the trial within trial disclosed how

Eir  the accused person’s statement was recorded voluntarily and maintained

i same f_')os:tion all through the cross.examination by the Defence Counsel

i, which was rigorously done. Counsel argued that the testimony of the

B, witness was so consistent as it related tq the voluntariness of the
. Accused statement in accordance with Sectibn 126 (1) and (2) of the

g . Criminal Procedure Code which provides thatr ¢

e . 2

{; ‘an mwestlgatlon under
B Sect:on 118 0or at any time -after the close of the
o investigation but before the commencement of any inquiry
e or trial confesses to the commission of an offence in
THE. connection with the subject matter of the investigation, a

Police Officer may, instead of talgm:"u the person before a
R justice of the peace, record such confession in the case
2 - diary in his-own handwriting in |thu .presence of person

EERT XY

- LAPRT e ‘*1*«-1?5-

‘ making the confession-.and - after reading over to that

. _ person, such record shall require ham o sign or seal it and _ _
5! . Police Officer shall also sign it, -

.

g ' _;Em‘“ ED TRUE CopY
“ogr ! ECUGR COuRT OF miovies!
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" .. after questioning the persan makmg it, he is satisfied that

L it\ismade \mluntarlly

. 2 .

% . According to Prosecution Counsel, investigation involves questloning and

to that submission referred the court to the|case of FAWEHINMI V. IGP

' (2005) 4 LRCNCC PG. 252 AT 349 where the Supreme Court per Kaigo
' J5C held as follows: -

=
y

- ) “But in criminal procéedings where allegations of crime
B

are made, there is almost always' the need to ensure that
Y there is sufficient evidence to- prosecute and this may
A mvolve questioning, arrest or, }eve*n detention where
necessary of the person or person? involved.”
B =
. Counsel submitted that it Is clear from above that there was never any
. inducement, beaten, gloves used or promlse miade by the Police in the
Ras! © course of obtaintng the confessional statemient of the accused person

'.,2:- which the accused objected to that led to the trial within trial. Counsel
pi.  referred ithis Honourable Court to the case of, STATE V. RABIU (2013)

5 ALL FWLR Pt. 284 Pg. 36where the Supreme Court held that;

# "For the statement of an 'accused person to be
admissible in evidence, it must have been made
voluntarily, what this means is that it must have been
made’ freely and without any, mcﬂucement or threat of
harm to the accused”. :

e
-

-
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The Prosecution Counsel also argued that,lfi't is settled [aw that for an

inducement, threat or promise to makfal a confessional statement

j frrelevant and inadmissible, it must have reference to the charge against
g

: the Defendant per ABIRIJ JCA in AMINU |JADAMU V. STATE suit No
B CA/KK/373/C/2013,

- Hg further submitted that the proélecution has proved the voluntariness

,i, - of. the canfessional statement beyond reascnable -doubt and urge the

;] Court to so hold and humbly pray the Court to overrule the objection for
o _Iack of credible and admissible evidence and admit the statement in
Y. . .evidence and for same be marked és an exhibit.

f #From the evidence and argument Ied by the: refpectwe Counsel for and
3 'agarnst "the voluntar[ness or atherwise of thé giiTiess
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the accused person, this court adopts ISSUE TWO as formulated by the
prosecution counse[ as follows: - |

“Whether the prosecution has proved beyond reasonabie
doubt that the confessional tement made by the
Accused was voluntarily-made?" !

# ¢

“{In a criminal prosecution, to secure a conyiction at the triaf, the law

expects the prosecution to prove its case beyond reasonabie doubt by
presenting credible and.R unlmpeachable' evidence inferring the
! commission of the offence’ by the accused person. The proof may come

confession by the accused person would be enough to ground conviction

once it is proved to be direct, credible andlun-=quw0ca[ and voluntarily
* made b\/ the accused person. ,

,,7 by way of direct or ciréumstantial ewdence and in some Cases, a

|1

admission made at any time by’ a person charged with a erime, stating
or suggesting the inference that he committed that crime. Tnerefore
' where a confessional statefent is challenged, on the ground that it was
obtained by duress as in the instant case tie court is enjoined to Ve
/-conduct a trial within trial to ascertain! the voluntariness of the
. confession by suspending the main trial in order to ascertain the
| allegation of involuntariness. Factors which ,'Tvﬂl affect the voluntariness
g of a c?nfessionai statement includes: )

( By SECtIOﬂ 28 of the Evidenr*e Act, 2011, a confession Is said to be an

a) Oppression which could result from inducement by a
person in authority. i -
b) Threat by a person in authority.

¢) Torture or any excruciating experqer?‘ce which compels an

. accused person to make confession of guilt. and
d) Violence. . |

!
A confeS§ton by the accused must be madeilvo]untanly otherwise it will

not ¥b2 admitted or accepted by the Court. See Section 29 of the -
Evidence Act which provides as follows: |

28(1) In any proceedings, a 'cmffession . made ‘by a
. defendant may be given in‘evidence against him in
¢+ sofaras it is relevant to any matter in jssue in the
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proceedings ali,d is not eT'(cIuded by the court in
pursuance of this section. |

| .
(2) If, In any proceeding tlnrhere‘ the prosecution
proposes to give in evidence a confession made by

‘a defendant, it-is represerjfeq to the Court that the
confession was or may ha Fe been obtained.

: (a), by oppression of the persdh who made it; or

| .
(b) in consequence of anything said or done which
was likely, in the circu rt'eujn::e.s existing at the

time to render. unreliable .any confgssion which

_ might be made by him'iqf such consequence, the

: court shall not allow the: pnfession to be given in
T evidence against him except in so far as the
prosecution proves to.the court.beyond reasonable

* doubt that the confession Fnotwithstanding that it

contrary to the provisions of this section.

12

| . .
To prove its case at the trial within trial, fthe prosecution called one

witness in person of ASP DANLADI AUDU, an Investigator at the State
CIID Nigerian Pollce, Niger State Command. Me. told the court that to the
best of his knowledge, thé statement'#as obtained without duress,
torture, promise. There was no Agreement between him and the
accused person, they were friendly’ durjng the recording of the
donfesgionai statemeqt which was offered voluntarily.
+ . | “ .

While the accused person who .testified for himseff also told the court
that he was referred to the State CID Minna and that when they were
about to take his statement, PW-1 took hini*to @ small room and also
invited two other police officers. One of therrh was wearing gloves in his
hand while the other was holding a stick..iWhenever he denied any
question, the one wearing gloves would slapihis two ears while the one
holding stick will hit his legs, Later, the one wearing gloves brought a
gun- and the one holding stick also brought a cloth and tied his face.

They tHen threatened to kill him'if he does not admit. Henceforth, ali the
questions put to him were admitted, ¥ )

may be true) was not fbptained in a manner .

~
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®Nce being chargeq fand the

ere is anythin§ outside the Confession
- O show that it Is true,
¢ (i) hethier the Statement jg fzorroborated.
- (i) hethér the statement 1'of facts made in the
confessiong) statement gq
true,

- II |I
A prove beyond reéasonabfe doubt | '

ve beyond ayf
Itis a prove which if the court |

5 to assesg’ Wi be compgyy;
warrant the conviction of the atCused person,

- 1L is the view of this Couyt
that the evidence of the Prosecution has disclosed substa
Confessionaj Statement

Ntially that the
was obtarnedwft!;fout duress, threat and
Mtimidation angd that the confessicn was Possible,
¢ v

"Consequent!y, the court hereby resolves the. sole issue in
rosecution and dismise

! favour of the
the objection by -the &ccuseq
Confessiong| Statement of H

PErson. The
the accused perstn is hereby admitted in
shall be markeq as-Exhibit p-3,," ! -

iota of doubt,
Ng enough to

Any party 2ggrieved by this decision has a rig

ted to create doubt jn
thought knowfng_‘

magnitude of tha

i ascerfainment of the

of a confessignal Statement i§ whe

Outside it tg g i
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IN ... HIGH CO' .7 OFJUSTI(. "7 NIGERS i E OF NIGE -
IN THE LAPAI JUDICIAL DIVISION ,
HOLDEN AT LAPAI o
ON THURSDAY, 24t DAY OF NOVEMBER, 2022 ¥
BEFORE HIS LORDSHIP, s
HONOURABLE. JUSTICE DANLADI AHMAD JUDGé;i"

ASE NO. NSHC/LP/2C/ 2020

E IED YRUE COP ¥
COURT OF QUSTICE

BETWEEN . ?@qi Nu_,tn CTATE
LEULAINLAE ! W) KU |

THE STATE °ﬁ A C —mcmmamir:> 0 VU COMPLAINANT /g
AND - | ' *\'
DAUDA YAKUBU  .ocvinimccnnininiiinns ACCUSED PERSON
JUDGMENT )f

F3
The accused person was on arraigned in this case on 15* day of Qgjober,
2022 vide a proof of evidence: dated 30% day of June, 2020 with tworcount

charges as follows: -
COUNT 12

rhat on or about tho 18th day of October, 2018, you Qbuda
Yakubu at Kagbodu village via Lapai within the Junsd"'ctlon
of this Honourable Court robbed one Emmanuel Su fay of
his unregistered Daylong motorcycle after lured him into a
bush and the said motorcycle was found in your possession
and you thereby committed an offence of Armed Robbery
contrary to Section 298 of the Penai Code. -if‘
2
P ?
That on or about the 18™ day of October, 2018, you Dauda
Yakubu at Kagbodu village via Lapai within the jurisdiction
of this Honourable Court commltted an offence of culpable
homicide punishabie with death in that you causeg the
death of one Emmanuel Sunday a commercial moto;}éyc!e
k4

\

COUNT 2:
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1%
- rider by siaughtenng t‘he sa:d Em AR

-----

committed an offence of culpabl”e hom:crde phmshaiﬂe with
death contrary to sectton 227 of the‘Pen!aI Code,. &

'When the Plea of the Accused person was taken an g Novembér 2020

“he denied corminiitting the two offences and the case p’i‘oceeded to trial, -
At the trial, the Prosecution fielded three (3). witnesses and also tendered’
three (3) Exhlbxts while-the Accused person testified on his 0"“.}?* behalf
as the sole witness for the Defence. | , | -

"-.J

The succinct fact of this case is that one Samuel Amos aged 28 yaars old,
+ Lf,GIFinya Kumurapa village via Koton Karfe L8cal Governrent of Kogi
State reported at Lapai Divisional Police Office that on 185 October, 2018
at about 1230 hours, his brother by name Sunday Emmanuel l&ft home
with his Daylong Motorcycle for commercial actwltles and didn E;retum >
(3

nome.

The following, day, Samuel Amos intimated his neighbour and the'%h:ef of
their village about the missing of his brother. The Viliage Chief ddvised
him to report to Police for which the matterwas.initially fodged at Girinya
Police Station.. After thrée ‘days of his missing ‘brother, they sought the
permissian of their Village’ Chief to crogs over. 'to nerghbourrng villages in
the Nige ) State axis In ,sgarch of the missing: person "Along: wrth*&mba
Emmanuei Samuel’ p.udu and Joshua Samuel wént on different W&*s and’
“eventually dead body of the deceased .was found without head: The
combination of Girinya Pohce Officers from across Kogi State and men of
the Police from Muye Palice Station in Nager State arrived at the' sceng
and took prctures anc directed the famify members to bury the dead.body

there , . N b :!h

Later, the family members went in search of the deceased’s Red‘i@oiour
Daylong Motorcycie Which was discovered at a football piaying ﬂ}eld in .
Kpada village of N[ger ‘State. Men of vigilante were alerted and in the
course of investigation three persons namely, Ismail, - Mohammed and
Buhari were identified to be behind the motoreycte and taken. to tapai
Divisional Police Headquarters, Investigation Ied to arrest of the Aqﬁjsed
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co{Eeagues‘\l:h}Ch Includes ASP Manta Mag . ﬂ"zsnﬂ
. Omin; Weiman SGT. Laci Dantani, CPL 755 it e
Witnese. defiled” sifig-question and answer method’ o obfainAestsed

person’s confessional st tement, he only asked thé accused person if he
knew why he was in ¢ourt, the accused caid yes, and he asked the
sccused o Tall him wHy Fié was at the State CIID which the “Accused
narrated and he recorded. h

In his further cross exa ination, PW1 said the Accused person gage s
staltementiln Hausa language wh_ife he wrote Accused person’s sta%ment
in English®language. Asked if he was present when the deceaseq' was
killed, PW1 said no, he was not present. On how he come about the things
he told the Court, PW1 said, he came about the information as a result of
investigation he tondugted by visiting the scene of crime even "before
obtaining the statements of the accused person.-He also said, altigough -
he was not at the scene when the deceased was Killed, but dafter

investigation the accus d led them to discover the dead body,

\

PW2 was one Buhari| Abdullahi of Kpada Village and a farmer by
occupation. He said he knows the accused person because on 19
October, 2018, the accused came to his house along with one of his friend -
called Mohammed to sale a motorcycle to him-for which they setgéﬁd at
the cost of N120,000.00. When he demanded fortne particulars #f the
Daylong Motorcycle, the sccused. sald he lost it on his way butk"%ad a
photocopy at home. He would return on 22™ Oclober 2018 with the
nhotocopy. Pw2 said he paid a deposit of N50,000.80 hut the accused did
not return before hie was arrested at Kpada football field on 237 October,
2018 with the motorcydle. - h%

On cross examination, |[PW2 said all he told the Court was as farfés he
knew in the matter. It was Mohammed who came with the accused%erson
and told him that the Accused came with the motorcycle from Gulu\.;

PW3 was one Mohammed Satihu of Kpada village, & farmer by accupation.
He said he knows the a¢cused person in this case. That on 18" of Ottober,
2018, accused person dglled him on phone that he brought his motggcycle
to Gulu for sale but does not have a buyer, he wouldn't know if he ould
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S reed 40 Bily, It was setted at N120,000.00 ana*-ﬁszm art-
payment was given to the accused person with agreement Wt he Wwouk
pro\ e the photocopy of the particulars before compfetmgthe payment

On 1%t October, 2018 whﬂe watching football with the inotorcycle patked -

at ﬁbada football field, they were arrested with the motorcycle by men of
vigilante and a Police. They Informed the vigilante and the Police that it

was the accused who sold the motorcycle to them and he is in Gulu.
Accused was arrested and they were all taken to Lapai Police Station and
théseafter to Minna State CID. There, he was released on bail.

Duﬁgg cross examination, asked if that was all he knew, he said all her
knggv was what he had told the Court.

On 7% April, 2022 the accused person opened his Defence with the
Accused person testifying as the sole witness (DW1). In his evidence in
chie‘:lf, the accused-person said he was aware of the allegation of stealing
torcycle but not aware of culpable homicide. That for the purpcse of
allggatmn of stealing a motor cycle, between him and Gud, he bought the
mcgorcycle and was issued with a recelpt of purchase. He used the
moiorcycle for two mor ths and sorme days before he ‘decided to-sell it.
Accused person told the court that one fateful day during a quranic
wohmat in Gulu, he hanged a leaf on the motorcycle because he wanted
to s?éH it. Mohammed Abdullahi approached him that he was interested on
bel'fg!f of his brother. Together they went to see Buhari Abdullahi at Kpada
bué%?ost his wallet on the way and was only able to discover after buying
ted and bread from Tea seller and found his wallet missing from his
pocket. After looking for it amd couldn't find it, he promised o bring a
photocopy of the receipt of purchase. On Friday, they settled on the sum
of N120, 000.00 and part payment of N70,000.00 was made to him with
théapa[ance to be paid after producing the purchase receipt on Monday.
Onap/’londay he was arrested after the buyers were arrested on a Sunday
unifrown to him. So the buyers calied him on Monday and asked where
he ‘was, he told them he was at Girinya sitfing under shade, that was
where he was arrested by the Police and taken 10 Lapai Police Station. 1
From therr *hay were talk v ) the Sfate €77 Minna. At t=¢ State CID,
A J _ ' 51
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he wes asked to narrate what tappenad but whatever he said, the Police.

"LQ?"—

seim e as -seling-bes-and they started beating bim. When (he baating>~

wé@( ton mochfor-him,; he was forced to admit ceftain things nat-were-"" 7

. not trie. Thereafter, he was taken to his room in their village and some
tems were taken away alleged 10 be proceeds of theft such as Plasma

[R————

TV, DVD and a Gene;ator.:Th67 nolice promised that after investigation, T
the)rems were discovered not to be items of theft, they will be returned
to jtj’im. Later, he was arraigned in Court in Minna, thereafter was returned

to Y pai Correctional Centre for trial in this Court. Finally, he told the Court
that he doesn’t know anything concerning death of Sunday Emmanuel.

During cross examination, accused person told the court that the
relationship between him and Mohammed Yunusa the suspect who is at
iar@ﬁ? is only friendship. Accused person told the Court that, his statement
wag taken from Lapai Police Station and therea?er DPO said since he
doﬁ%n’t want to tell thern the truth, he should be ransferred to the State
CID, Minna. He denied any misunderstanding witk the deceased Sunday
Emmanuel but does not know if Mohammed Yunusa had any
misunderstanding with the deceased. He also denied knowledge of any
matorcycle that was collected from the deceased. Finally, he told the court
that the motor cycie he sold befonged to him and was purchased from
or:%? Alhaji Abu at the sum of N95,000.00.

At'the end of trial, parties exchanged their final written addresses which
were adopted on 17t day of November, 2022 white the case was reserved

for Judgment,

Fr,\ the contents of the Counsel to Accused Person’s Final Written

, Agigf*ess, Shehu'Usman ESQ., one lone issue was formulated for the

dgﬁermination of. this Court as follows:

. “wWhether the Prosecution has proved (sic) his case against
the Accused Person beyond reaspnaﬁle doubt,” :

Cin the side of the Prosecution, Tauheed Adam ESQ., Chief State Counsel

fé?*?“”bmd two (2) Issues as follows: | E :]p_‘ﬂ
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B N
. . -~
et

g———

t

1. Whether the Prosecution has proved the qufeng:e_s.' of _}__\rmg'd
] eiv-and Culpable Homicde under Section 2983nd ! 221

e 1SRG

o

5e

e

5. Whether -the’ Court cannot Convict thé Accused person” -
solely on his confessional statement.. R e

~Infiis argument, iearned Cotnse
thésprosecution has failed to esta

|10 the Accused person submitted that
hlish the ingredients of the offences of

Armed Robbery and Culpable Homicide against the Accused person. That

for#(he prosecution to succeed, all

the ingredients of the offences must be

prdved beyond reasonable doubt. He referred this Court to Section 135

(1) of the Evidence Act, Sections

2921 and 298 of the Penal code as well

as the cases of EYO V. STATE (2016) ALL FWLR PT. 829 PG. 1039 @ 1043
ar'L,(:.L;STATE V. AZEEZ (2009) ALL FWLR PT. 424 PG, 1423 @ 1435.

an;ﬁsel submitted that from the
urdible to establish vividly how
evidence adduced by PW1 did not

evidence before the Court, PWI1 was
the deceased was Killed and entire
iink the offences to the Accused person

to have been behind the killing of the deceased, Emmanuel Sunday. He

contended that since PW1 has a

dmitted that he was not at the scene

wh}%re the Accused person was killed, that has created doubt in the mind '
of the Court which must be resolved in favour of the Accused person.

C? nsel cited the case of AHMED

V. THE STATE (2001) FWLR PT. 34 PG.

438: @ 445 and KOLADE V. THE STATE (2017) ALL FWLR PT. 889 PG. 437
@ 448 where it was held as follows:

. .“Allegation of mere suspicion, no matter how strongly
V% presented cannot displace the heavy duty placed on the

- prosecution to prove the

accused's guilt.”

W‘:}th regards to the admitted confessional statement of the accused
person, learned Defence Caunsel submitted that the confessional
statement was not voluntary and cannot be relied upon without any
evidence corroborating it. Counse! argued that the evidence of PW1 who

¢

in%gstigated the case fell shott of the requirement of corroboration in this
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AR A« yé‘?faa the. conte‘ntzon of the counsel to the gcctsed verson that the ~——

essm}nal statement of_the accused wasg jnadgmissibie because Exhibit
3 tenoered -was the Engllsh version and there was no Hausa versian which
‘ was the ]anguagethe Accused person offered his statement He submttted '
that in"the ahsence of the Hausa version, Exhib|t 3 so!ely has offended '
the judicial decision in the case of UGWU V. STATt (2020 7 NWLR (PT,
: 17%) where the Court feld as follows:

’ ‘ -,;\( “A confessional statement must be “First recorded in the
' language in which it was made by-an accused person before
translatmg it into English as that would ensure the accuracy

of the Accused Person’s statement.”

- ‘Inegespect of the evidence of PW2 and RWS3, learned counsel submitted

that their ewdence did not link the accused person to the death of the

_ 'dé%eased Emmanue! Sunday, which has created a doubt in the mind of the
B Cou,rt as to who actually killed Emmanuel Sunday and where doubt exists,
must be resolved in favour of the accused person. He cited ARMED V.

THE STATE (2001) FWLR PT. 34 PG. 438 AT PG 445 -

Ftnarlly, Counse!l urged the Court to discountenanced with the confessional '
stagement and evidence of the Prosecution witneésses and discharge the
used person

The Prosecut:on Couns&l arguing otherwise, sutﬁmltted on his Issue One
as to whether the Prosecution has proved the offences of Armed
qubery and CL'leabﬂe Homicide under Section 298 and 221 of
th'e.' Penal code against the Accused person beyond reasonable
d bt, and stated that the Prosecution has all proved the ingredients of
ed Robbery against the Accused person beyond reasonable doubt.
Counsel submitted. that the Prosecution has placed refiance on the.
ewdence of PW1, DWZ and PW3 all of who had direct contact with the
‘ :"‘:U‘:Ed nerson ﬂ'*her durma the commission of the act or in tlw rourse
% . ' ~ :

bl |
»y.

#



. kf?
.fm
vvvvvv

of mvest:gatlon He aTgaed that their evidence. W3S, never;shaken or '

'\..,..w‘.a“ .-.._...n.u;
A"l

e Bt

" relizble to warrant this court to safely convict upon He cftéd the cases of
T&KIGO V., COMMISSIONER OF POLICE (2005) 4 LRCN CCP 41 AT 49,

-—

Oﬁl the charge of culpable homlt:ide punishable ynder section 221 (a) of
the’ 'penal code, Counsel submitted that the ingredients as established In
the:case of GAMBO MUSA V. STATE (2009) LPELR 1930 SC are as follows:

*\1. That the death of a human being has actually taken place.

#2. That such death was caused by the accused.

) '3. That the act was done with the intention of causing death.

4. That the accused know or had reason to know that death
.\ would be the probable and not only likely consequences of

? his act.
Py

Ljé(arned Prosecution counsel reiterated that the Prosecution in prbv]ng
all the above ingredients called PW1, PW2 and PW3 who testified that the
Accused voluntarily confesséd to the Police during investigation that he
committed the offence alongside one Mohammed yunusa now at large
wh;gn they hired the deceased a motorcyclist to take them to Kagbodu
v1§§ge and at the farm nearbya hili e was beheaded with the mstfume‘nt'
ofd knife and his Daylong Motorcycle was tarted away and so[d at Kpada
at "the sum of N120,000.00 to PWZ2. . '

Counsel further submitted that in the cnmlnal justice system, crime can
be established through either of the following ways: :

ﬂ) By direct evidence,

#2) By confessional statement, or

&3) By circumstantial evidence. He cited the case of ISAH V.
STATE (2010) 16 NWLR (PT. 1218) P. 132 AT 161.
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“isi:.c  Onmgdssue two, Ilearned Chief State Counsel guBiiemfeche | oSk
B 000 not aleays need evidence Oho¥esWERESeLiounl Yo-convict-an,

aeﬁeused ‘person of a crime but evén 3 frée.ang voluntary confessional
statement if it is direct and positive can be sufficient to warrant conviction

-of the accused persan without any corroboration. He cited the case of .
NWACHUKWU V. STATE (2005) 4 LRCNCC P.53 AT 75 and OLADIPUPO V,
SréTE (2013} NWLR _PT. 1334 P.68 AT 95.

Léaxlh'ned counsel also submitted that the court can safely ’convict an
ac*&used person on his voluntary confessional statement even though he

. resiled or retracted it. Counsel cited ADEYEMI V. STATE (2013) 3 NWLR

 (PT. 1340) PG. 79 AT 80 RT. 3 where the Court held that where an extra
judicial statement has been proved to have been made voluntarily and it
is. ‘positive and unequivocal and amounts to an admission of guilt
regardless of the fact that the maker resiled therefore or retracted it
alfgigether at the trial. ‘

Finally, learned counsel urged the Court to discountenanced with the
submissions of the Defence Counsel and convict the accused person as

charged.
VoL '
Frogh the entire evidence at the trial, including the Exhibits tendered in

this Eése, two (2) issues in my respective view calls for the determination
ofgthis Court which encompasses all the issues raised by the Prosecution
and .Qefence Counsel. These two issues are as follows: -

1..Whether the Prosecution has proved beyond reasonable
y doubt the offence of Armed Robbery contrary to Section
‘s 298 of the Penal code.

2 .
!‘»{2.+Whether the Prosecution has established beyond
. reasonable doubt the ingredients of offence of Culpable
Homicide punishable with death under Section 221 of the

\ Penal code.

G@ﬁerally, in any criminal trial, to establish any offence or crime, it has
tofge proved beyond reasonabie doubt and the burden of proof is on the
Pr@fsecuﬁr‘n to establich beyond reacenzhle doubt by feading credit'=

"
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It is_provided under Section 135 (1) of the Evidence Act 2011 as follows:

“If the commission of a crime by a party to any proceeding
is directly in issue in any proceeding civil or criminal, it must
ey be proved bevond reasonable doubt”

sudh burden placed on the Prosecution to prove the quilt of an accused
person may be discharged either through direct or indirect evidence. Ir
the case of ISAH V. STATE (2010) 16 NWLR (PT.1218) P.132 AT 161 it
was held that:

“T'.ge guilt of an accused person can be proved by: -

}'%:':i} Through the confessional statement of the Accusec
il person;

(b} Through circumstantial evidence; or

*(c) Evidence of an eye witness.”

This pre supposes that the successful presentation of either of these
optjons at the trial may be enough for the Prosecution to secure conviction
agﬁinst the Accused person.

Tosdischarge this heavy burden in this case, the Prosecution at the trial

called three (3) witnesses as follows: CERTIEIED TEUECOP Y
“ HIGH COLFT OF JUSTICE
LEDAY NIGER ETATE |
SULAIMO AN BRJ]

£ 2 i Qﬁm .
R DATE

-{1) PW1: ASP Danladi Audy;
X2} PW2: Buhari Abdullahi; and
£~I3) PW3: Mohammed Saliliu.

Tﬁé Prosecution tendered three (3) ExhID!
marked as follows:

41) Exhibit P1: Computer certificate of compliance;

(2) Exhibit P2 (1-4): Three pictures of the deceased one
' picture of the Accused person and the motorcycle; and
é-;(3) The confessional statements of the Accused person.

i * CERTIFIED TRUF CO
- HiGH COLgT OF JUS
| LAPAI NIGER STATE

AN sLHRJ KL
Sl’}.ﬁiﬂ RIS TRAR




Zﬁsues are reproduced as follows: N _ _____ 2

" Whether the Prosecution has proved beyond reasonable
T doubtthe offerice of Armed Robber?'comrar?“to Saction™—
298 of the Penal code.
« Whether the Prosecution has established beyond
,gf' Feasonable doubt the ingredients of offence of Culpable
Homicide punishable with death under Section 221 of the
" Penal code. -

Offe:nce of Armed, Robbery under this Section takes the maximum
jshment of life imprisonment or less term depending on the degree of
cq,ipablhty It is provided as follows:

Wkopver commits Robbery shall be pumshed -

(a) With imprisonment for a term which may extend to ten
yvears and shall also be liable to fine;

If the Robbery is committed —
(i) .. Between sunset and sunrise on the highway; or

(ii) Between sunset and sunrise from a person
sleeping or having lain down to sleep in the open
air, ' ‘
With imprisonment for a term which may extend
‘ay to fourteen years and shall also be liable to fine;
3:. and

EwE g
?

(c) If the Robbery is committed by any person armed with
any dangerous or offensive weapon or instrument to

T imprisonment for life or, any less term and shall also be
. liable to fine. '
§ CERT!L
& rF I'"*"'!.‘!FE“ Cnpy
2{ _ High Couprar JUSTICE
. ILAPAI NIGER GTATE
: SUTLIMAN AL KAJT KUDU f12 |
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ingFedients of the offencat ™Y==

(a) That the accused committed theft
(b)" " That he caused or atfemptéd to catse f6 someone
-\ (i) Death, hurt or wrongful restrain; or
(D) Fear of instant death or instant hurt or instant
wrongful restraint.
:('c) That he did as above:
(i) In cornmitting theft; or
" (i) Inorderto commit theft; or
(iii) In carrying away or attempting to carry away the

R property obtained by that theft,
&’i) That he acted as in (b)-above voluntarily.
J

’# Ot prove:

(a) That the accused committed extortion:
(b) That he was at the time of committing it in the

\
‘@g - presence of the person so put in fear; and

2 (c) That be committed it by putting that person or some
,fx‘( other person in fear of instant ceath or of instant

, hurt or of instant wrongful restraint;
. (d} That he thereby induced the person to deliver up
then and thete the thing extorted.

]
It isgmportant regarding the ingredients of the offence of Armed Robbery
thaksthe accused person must have committed theft or extortion. To
esta‘bhsh this ingredient and other ones, the Prosecution tendered the
confessional statement of the Accused person which was challenged by

the Accused person and after trial within trial, the confessional statement

passed through the test of voluntariness. It was thus admitted as Exhibit
P3.;}:

In aﬁpftfon, in proving a case of Culpable Homicide contrary to Section
2721%:f the Pens! Cude, the Prosa-tion is exprct=d to prove == ond

1 L
!
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i) That the death of a humaﬁelng has actualiy taken place

2}That such death has been_ caused by the accused.

wWhere there is no evidence to prove that the accused had

manythlng to do with the death of the deceased no conviction

can stand and where the medical evidence does not show

“ that the deceased met with a violent death no charge of
cuipable homicide punishable with death can be brought.

3). That the act was done with the intention of causing death;
wor that it was done with the intention of causing such bodily

sinjury as:

(D That the accused knew or had reason to know that
i death would be the probable and not only the likely
consequence of his act; or

'%Lii) That the accused knew or had reason to know that
o death would be the probable and not only the likely -
‘ff consequence of any bodily injury which the act has

intended to cause.

In his confessional statement (Exhibit P3_), the Accused person said in the

additional statement as follows:
3

\%‘FThat on 18%/10/2018, I held Emmanuel Sunday on his

#shirt while Mohammed Yunusa stabbed him with a knife at

“the back of his head and whenhe felt down struggling I
twisted his hand to his back and that enable Mohammed
Yunusa to slaughter (sic} and behead {(sic) him and
. abandoned the head and the body there and made away
\with the motorcycle which was sold to Buhari Abdullahi at
Kpada

#’ TRUE COPY |
EEff'Ff;%D oF JUSTICE}

1GER i:'FFLTE
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At page+7 and 8 of hist_'coriféS;si'onaE‘s'tatement, accused person also said

‘‘‘‘‘‘‘‘‘‘‘‘‘
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;;‘I of the‘above name Sad address further wish
?:"on 18/10/2018 myself and Mohammed Yunusa were sitting
,fé’ under a tree at riverside.in Girinya. Mohammed Yunusa said

" he has no money and I asked how we will get the money,
he suggested that we get any Bassa motorcyclist and kill 50

as to collect the bike from him. I further asked of the

'\ ‘weapon to use he replied that he has a knife in his house.
%?we went to his House and carry the knife, went to the road
* side, we met with Emmanuel Sunday on his motorcycle. We
# stopped him and asked him to take u$ to Kagbodu road to
' go and do timber work.'On arrival there we asked him to go
inside the bush with us to get the payment from our boss

. who is already inside the bush. Based on the trust that we
'y are from the same village, he followed us to get his money,
R, ‘he parked the bike under a mango tree. As we were walking
,t{«‘ into the bush at a hill, Mohammed Yunusa was leading
" foilowed by Emmanuel Sunday and I was at the back. When
L. We reached a certain destination, I grabbed him from
.:‘behind and Mohammed Yunusa used the knife and stabbed
N him at the back of his neck and he fell down and Mohammed
- % used the same knife and beheaded him, abandoned the

g‘%‘* body there and took away with the Bike.”

T corroborate this piece of evidence with regards to the theft and Killing

. of the deceased, PW1 said during Cross examination thus:

“I was not at the scene when the deceased was killed. But

@ after investigation, I discovered it was the accused who
2 killed the deceased because he aiso led us to discover the
1{2(., dead body.” ’

while PW2 has this to say:

L

1 know the Accused person. On 19t day of October, 2018,
my friend catled Mohammed came together with the

to add that

A
y .
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z{? HiGH COURT OF JUST. ¢

¥
;

LAPA} N|GER STRTE
SULME%W_ _ ;



i (ks L,t" S o ”"JUS‘*‘ 'E “f‘
Lﬁpﬁ! NIGER SIATE: ! - 4
SULAIMARDAL J i

‘ ? per‘son:hwe séttlad at the rate of N120 0’0’0%; ’

PWZ also said:

B : I
“He said he wanted [ part payment, he prémised to come'-

"y back on 22" October, 2018 with the particulars and collect
%:tthe outstandlng.”

x{“When he was leaving I paid him-the sum of N50,000.00.”

“But-he didn’t return till 23 October, 2018 when I was
-arrested with the motorcycle at Kpada football field with

. the motorcycle.”
\

PW3n%as Mohammed Salihu also said regarding the motorcycle:

:{gl was at home on 18" October, 2018 when the accused
* person called me on phone that he brought his motorcycle
to Gulu village he wants to sell it and he doesn‘t have a
buyer. He doesn’t know if I can get a buyer from my side, I
told him yes, he should bring the motorcycle to me on 19t
"“Dctober, 2018. I now called my friend Buhari Abduliahi
#{PW2) and told him that there is bike for sell if he wants to
ﬁbuy, let him come and check the bike. He came and checked
the Bike and he said he liked it.”

PW3 also said;

“‘The accused said if Buhari wants to buy the Bike, he has
photocoples of particulars at home. They negotiated and

t,éettled at N120,000.00 only. He requested for part payment
‘of N50,000.00 which was paid to him with the agreement
that when he returned with the particulars of the bike, they
should complete the payment.””

Now, ,ﬁom the combination or aggregate of these pieces of evidence
espegglly canfessional statement by the Accused person, whether it could
be dgﬁ:ed that the Accused person wasnt culpable and capable of

R . v 16
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where. they killed him and snatch his motorcycle in order to have money

_._for th8mselves. The Accused oniy attempted 10 resile’ or Trétract Kis..

confessional statement:wiich Was already fate in the day—- -~ -

.\ ‘ - o >
A cargessional statement: of an accused person alone made voluntarily,
cogept, credibieé and unequivocal is enough to ground conviction of an

accyged person. A confession-is said to be an admission made at any time’
by a person charged with a crime, stating or suggesting the inference that

fie committed the crime. See Section 28 of the Evidence Act, 2011 and

- also Section 29 of the Evidence Act, 2011 where it was provided as"

follows:
\

®29(1) In any proceedings, a confession made by a

?:; defendant may be given in evidence against him in

{*- so far as it is relevant to any matter in issue in the
proceedings and is not exciuded by the court in
pursuance of this section.

With fegards to the retraction by the Accused person in the course of
Defenge however, the case of CHUKWUKA OGUDQ V. THE STATE (2011)
18 NWIR PT.1278 PG, 1 AT.PG 9 has laid that to rest where it was held
as folgws: | s

“A trial court can convict an accused person solely on a
retracted confessional statement if the Court is satisfied

that the said statement has satisfied the basic -

=ggndamentals of a valid statement to wit:
2

Sh) The cautionary words must be well written and signed.

(b} The body of the statement must be written by the
Accused person or by someone usually a police officer
on the Accused person’s directive giving a detailed

\  confession which will show clearly that he committed

% the offence for which he is charged.

"
;::(
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_pieces of evidence were never indicating thatithe Artused ‘person .
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In the instgnt case; a careful examination of the 8-page .confessional
statement of ‘the Accused person will disclose that all the abgve stated .
réquirements  weére : fuifiited— This Wwas further “elucidated by ' the
In\(eétfgatibanOque Qfficer (IPO) who testified as PW1 In this case.

g‘gﬁ B “ . . . . ) -

Onathe Issue of noa~recording of the confessional stafement of the
Acdlised person in Hausa language which was the language used by the
AccUsqd PErson in communicating with PWL, it is my humble view that

such ‘i$ not the case ‘in all Cireumstances, The Accused person is nof . ,

enti,rely‘a*qsi,!!,ite;a‘te'becausejhe has passed-through Secoridary School.
Neither was-hé nisled with the recording of his statement by RW1, ror
mffas'@ny miscarriage of Justice occasioned in that regard. The whole
essefice of having a vernacular version is to ensure the -accuracy and

‘authghticity’ of the translated version, Although it is. constituticnal and

r,

“desirablé,. failure to do s0 does not vitiate the proceedings in all cases, I

this case; the IPO Is both the recorder and the translator. Both JPO and
the Atcused Person understand Hausa and English languages and even -
when.adm'issibmtynof- the confessional statement was being challenged

duting trial within trial, it.was not on the groynd that there was no Hausa

versidh;, rather it ‘was chaltenged on the ground that it was not made

: voiuryﬁ:arify.
A

In OLANIPEKUN V. STATE (2016) LPELR- 40440 (S6) The Apex Court held
as foliows: '

"\ Statements should be, wherever practicable, recoraed in
the language in which they are made. This is a practicai

wisdom directed to avoid-technical arguments which could .

raised. It is not an invariable practice but one to ensure

. the correctness and accuracy of the statements made by

accused persons. See OLALEKAN V, STATE. (2001) 18 NWLR
(BT. 746) 793. per AKA'AHS, JSC (P. 8, Paras, B-D),

See alsd ASUQUO V. THE STATE (2016) LPELR-4097 (SC) where the Apex
Court afo held as follows:

#
w‘&?The last compiaint raised by Appellant’s counsel is that
Exhibit 5 .+« not trang!sted intg Efik 1 S a constit % ynai

B!

-
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gﬁ Englishiat all andélemak,sa statement it must be recnrded i

in THE Tahgdage ha® “Speaksor understands and ?ﬁfé?'.. A
- translated - into English. See Section 36 (6) of the
Constitution of the Federal Republic of Nigeria, 1999 (as

*‘amended)rWhere asininthe presentappeal, the Appellant___

'y was cautioned in English and he signed the caution before
G'«,s*'makmg his statement which was recorded in English, the
« Appellant cannot thereafter be heard to complain that the

statement was not translated into Efik. See Queen V.

- Zakwakwa of Yaro (1960) 1 NCC 8, Nwali V. State (1991) 3
“NWLR (PT 182) 663. In the latter case where the Appellants
statement was recorded in Ibo and translated to English
language, the Supreme Court held that since both versions
(Ibo and English) were tendered in evidence, the Court of

"Appeal couid rely on the English translation since the

2 Appellant did-not disown the statement in English as, not-

1’« bemg the correct version of what he said and was recorded
“in 1bo...

I am therefore sat:rsfred and accerdingly found that the Prosecutlon has -
pmved the two count: cﬁarges of Armed Robbery contrary to Sect|on 298 »
of 117;3 Penal code as.well as ‘Culpable Homigide contrary to Section 221 .
(aYef the. Penar code: respectfuily and the two Issues are resolved in
favg’ur of the” Prosecutlon and’ agamst the Defence.

Furthermore I hold that the Prosecutlon ha's proved the case of Armed -
Robbery and Culpable Homicide Punishable with Death beyond reasonabie
doubt based on the settted law that a confessional statement alone proved

- to bg,,drrect and positive can ground a conviction against an Accused
person .Consequently, the Accused person, Dauda Yakubu is hereby

- cony, cted for the two offences of Armed Robbery contrary to Section 258
of tH%e Penal code and Culpable Homicide Punishable with Death contrary
to Settion 221 (a) of the Penal Code

D)

Honourable Justice Danladi Ahmad

(High Court Judge)
24"/11 /2022 o

19,
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Ac%used Person: | plead for leniency from this Court to temper justice
with"mercy., -

- —_— . - \ - -— g - ——- -— N
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k SENTENCE © )

i Ce o

2, 0n the 1%t Count, this Court hereby sentencas the convict to 10

A years’ imprisonment for the offence of Armed Robbery contrary to

© Section 298 of the Penal Code, the sentence shall commence from
the first day he was imprisoned in the custody of the Nigerian
Correctional Centre; and i

2.;pn the 2" Count, this Court hereby sentences the convict to death
20Y hanging for causing ;the death of the deceased, Emmanuel
_’:&%unday which is contrary to Section 221 of the Penai Code. He shall
“be hanged on the neck untit he is confirmed dead.

Both sentences shall run concurrentty. Any party aggrieved by this
judgment has a right of appeal within the stipuiated period.

Lo +

N-
RE

¢ ' = -
o Honourabie Justice Daniqdi Ahmad High Court Judge

t, —

- 24™/11/2023
\
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IN THE COURT OF APPEAL
ABUJA DIVISION

'HOLDEN AT ABUJA

BEFORE THEIR LORDSHIPS:

UBUNMI K. OYEWOLE TICE RT OF APPEAL
D. U. OKOROWO : JUSTICE, COURT OF APPEAL
EBERECHI S. NYESOM- WIKE JUSTICE, COURT OF APPEAL

APPEAL NO. CA/AB]/PRE/ROA/CR/966M1/2023
)

BETWEEN:

DAUDA YAKUBU " ............ APPELLANT
' AND

THESTATE: = = svemiwra RESPONDENT

ENROLLED ORDER
- UPON MOTION ON NOTICE filed on the 13/09/2023
seeking the following reliefs: -

1. AN ORDER of this Honourable Court for extension of time
within which to apply for leave Lo appeal against the
interlocutory Ruling of the High Court of Niger State sitting
at Lapai, Niger State delivered on" the 23 day of
September, 2021 by His Lordship Hon. Justice Danladi
Ahmad.

2. AN ORDER of this Honourable Court for leave to appeal
against the Ruling of the High Court of Niger State sitting
at Lapai, Niger State, delivered on the 23™ of September,
2021 by His Lordship, Hon. Justice Danladi Ahmad.

3. AN ORDER of this Honourable Court for the enlargement
of time within which to file and serve Notice of Appeal
against the Ruling of the High Court of Niger State sitting
at Lapai, Niger State, delivered on the 23 of September,
2021 by His Lordship Hon. Justice Danladi Ahmad.

4. AN ORDER of this Honourable Court granting leave to
the Appellant/Applicant to inccrporate a Ground of
Appeal against the Ruling of tha High Court of Niger
State sitting at Lapai, delivered ori the 23™ of September,

2 »]L 2021 in the Notice and Grounds of Appeal against the

final Judgment of the High Court of Niger State sitting at

Lapai, delivered on the 24" day of November, 2022 by

His Lordship Hon. Justice Danlad Ahmad.

T 3, 5. AN ORDER of this Honourable Court for extension of time
within which the Appellant/Applicint may appeal against
: X"?‘) the final judgment of the High Court of Niger State sitting

at Lapai, delivered on the 24" November, 2022 by His



Lordship Hon Justice Danladi Ahmad in Charge NO.
NSHC/LP/2C/2020: THE STATE VS. DAUDA YAKUBU
THIS COURY ON MONDAY 7THE 28™ DAY OF

2024

" UPON READING The Motion lxparte filed on the
13/9/2023 together with the Affidavit in Support deposed
to by Adaora Akunwanne.

AND AFTER HEARING, Mr. 1. A. N.' Qkolljoel, with
him Mr. A. E. Even and Chukwuani for the Applicant.
Mr. A. Salisu for the Respondent.

. : IS HEREBY ORDERED THAT:
JUSTICE COURT OF APPEAL 1. Time is extended for the Applicant to apply for Jeave

to Appecal aggainst the Ruling of the High Court of
Niger State delivered on the 23 September,2021 in
case No NSHC/LP/2C/2020,

2. Leave is granted to the Applicant to appeal against
the saidl Ruling while time is extended Tor Applicant
te Appeal against said Ruling.

* 3. Tirﬁe_is extended for Applicant to Appeal against the
final Judgment of the High Court of Niger state
delivered on the 24 November, 2&22 in the said case

¢ No. NSHC/LP/2C/2020 and for the appeal against the

Ruling to be incorporated in the Notice of Appeal

againhst the final Judgement.

R /l{.:r_llp,e Notice of Appeal shall be filed within 21 days

£ hereof at the lower Court.

. 4

> , &\—-I%’_—
JUDITH M. JABBE
' o Deputy Chief Registrar

.
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IN THE COURT OF APPEAL
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA

APPEAL NO. WEKQQS[CQ 1240 [y

CASE NO. NSHC /LP/2C/2020
BETWEEN:
DAUBAYNARKUBIE . couwnssmimsnsmnsn e e aimiaids APPELLANT
AND
THE STATE.....cccvoeteremmmimaresnsssvensassansonsasoanestosessasanse RESPONDENT

NOTICE OF APPEAL

TAKE NOTICE that the Appellants being dissatisfied with the Ruling and final
judgment of the trial court delivered by His Lordship, Hon. Justice Danladi
Ahmad of the High Court 61 Niger State sitting at Lapai on the 23™ of September
202& and 24" November, 2022 respectively, hereby appeal to the Court of Appeal
upon the grounds set out in paragraph 3 and will at the hearing of the appeal seek
the reliefs set out in paragraph 4. And the Appellant further states that the names
and addresses of the persons directly affected by this appeal are as set out in
paragraph 5.

2. PART OF THE DECISION COMPLAINED OF:
The whole decision.

3. GROUNDS OF APPEAL.

i. GROUND ONE:
The learned trial judge erred in law when he held thus:

“I am therefore satisfied and accordingly found that the
prosecution has proved the two count charges of Armed Robbery
contrary to Section 298 of the penal code as well as culpable
homicide contrary to Section 221 (a) of the Penal code respectfully
and the two issues are resolved in favour Of the Prosecution and
against the Dejence.”

PARTICULARS OF ERROR:

a) The prosecution failed to prove all the essential ingredients of the
offence of culpable homicide punishable with death under Section
221(a) of the Penal Code and offence of Armed Robbery contrary to
section 298 of the Penal Code beyond reasonable doubt to support a

conviction.ﬁé%; Q (/‘52 AW%Z__/@,S'/QX) 2=
<ol ,..9&900?0663-
% [ Daje: - F

1
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b) The burden of proof of the offence of culpable homicide is on the
prosecution and the proof is beyond reasonable doubt even when the
Appellant made a confessional statement and retracted it.

¢) The Appellant during cross-examination retracted the confessional
statement as it was made under duress. '

d) The Appellant was neither specifically identified with any weapon nor
was the weapon allegedly used by the Appellant in the commission of
the alleged offence tendered in evidence,

¢) There were too many material contradictions in the evidence of PW1
and the judgment of the trial court. )

f), There was no iota of evidence to support the inference drawn by the
trial court in reaching its conclusion,

g) The trial court did not consider the evidence of the Appellant while
giving judgment and therefore rendered its finding perverse.

h) The death certificate of the deceased was not tendered in evidence.

ii, GROUND TWO:

The leamed trial judge erred in law, when it admitted Exhibit P3
(Appellant s confessional statement) which was made in Hausa Language
but was recorded in English Language by PW1 without tendering the Hausa
version of same confessional statement. /

1

PARTICULARS OF ERROR:

iid,

8) The Appellant's evidence on oath at the trial is 1ncon51stent with his
extra judicial statement.

b) The Appellant had consistently denied participation in the alleged
offence. s

c) The Appellant is an illiterate therefore not in a position to understand
the English version of his statement recorded by PW1.

d) Failure of the prosecution to produce the Hausa version of the
Appellant’s extra judicial statement before the trial Court ought to have
cast serious doubt in the mind of the trial Court on the recorded English
version of the Appellant’s statement.

GROUND_THREE;
The learned trial judge erred in law when he held thus:

“The accused person is not enftirely an illiterate because he has
passed through Secondary School. Neither was he misled with the
" recording af his statement by Pwl, nor was any miscarriage of
justice occasioned in that regard, The whole essence of having a .
vernacular version is to ensure the accuracy and authenticity of

2
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a)

b)

>

the trqnslated version. Although :f is constitutional and desirable,
Jailure to do so does not vitiate the proceedings in all cases. Both

IPO and the Accused person understand Hausa and English
» languages ... 7.

PARTICULARS OF ERROR:

a) The Appellant at the beginning of hls trial at the trlal Court informed
the Court that he understands only Hausa language.

b) An interpreter was assigned to the Appellant throughout his trial
because he does not understand English.

¢) The Appellant never inform the gourt that he attended secondary
school neither did he tell the Court that he understands English and
this ¢an be seen from the record of proceeding.

d) The Pwl recorded the statement of the Appellant because he could
neither read nor write.

e) The Appellant could not append any signature on the recorded
statement but could only thumbprint because he is illiterate.

f) The finding of the trial Court that the Appellant person passed through
Secondary School is not borne out of any evidence before the Court.

t

iv. GROUND FOUR: &
The learned trial judge erred in law when he held thus:

“Under the circumstances of thi;s' case and evidence adduced at
the trial within trial, the alleged beaten, threat and intimidation
leveled by the accused person cannot dislodge the proof made
out by the prosecution regarding the recording of his
. confessional statement and the possibility that the accused
person had the opportunity of committing the offence
- charged......”

PARTICULARS OF ERRORS:

The &vidence of PWI in trial within trial was not corroberated by either
those in the same team with him or even by, the superior officer who he
clainied endorsed the confessional statement of the Appellant.

The prosecunon failed to prove beyond reasonable doubt that the confession
was not obtained in & manner contrary to the provisions of Section 29(2) of
the Evidence Act 2011 (as amended).

the Appellant’s testimony in the trial within trial that he was seriously
beaten by the police in the course of obtaining his extra judicial statement
was neither controverted nor challenged by the Respondent during cross-
examination.

m&
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d) There is nothing outside the confession to show that it is true.
e) The Appellant had no opportunity of committing the offence.
f) The confession of the Appellant was not possible.

4. RELIEFS SOUGHT FROM THE COURT OF APPEAL

An order allowing the appeal and setting agide the Ruling and final decision
of'the trial court delivered on the 23™ of September, 2021 and 24 November,
2022 respectively and discharge and acquit the Appellant. -

5. PERSONS DIRECTLY AFFECTED BY, THE APPEAL

po

1. Dauda Yakubu
. ¢/0 ACACIA LAW FIRM,
Suite 037, 2™ Floor, Right Wing,
« SWIFT PLAZA
Plot 3 ]8 Ishaq Diauda Moh’d Crescent,
- Cadastral Zone B03,
Wuye, Abuja.
E-mail; geacialawfirm@gmail.com
okolijoel@nigerianbar.ng
08030856111, 08185919999

* 2. THE STATE
" /o Ministry of Justice i +
Niger State

" Ghief'{fchie) Joel A.N. OKoli, Bgq. (Wotary Public) .
M. Okoronkwo, Esq.,
s A E. Bbenehi, Esq., -
Y.C. Chukwuani, Esq., )
g il Esq 5 i
efendunits Cournsel)
ACACIA LAW FIRM
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Suite 037, 2" Floor, Right Wing,
SWIFT PLAZA,

Plot 318, Ishaq Dauda Moh’d Crescent,
Cadastral Zone BO3,

Wuye,

Abuja.

E-mail: acacialawfirm@gmail.com
okolijoel@nigerianbar,
08185919999/08030856111

FOR SERVICE ON:

THE RESPONDENT: Ministry of Justice
Niger State.

e



by
e

YRLES i8S T e B {H 'CUME T REFERKED 1
ER Exmﬁr@ AN PARAGRAPK = oF
| AFFIDAVIT OF Doces, LJW{U’




1.0.
1.1.

3.0.
3.1

<5 s (Or. 6, R.1(a))

P E COURT OF APPEAL OF NIGERIA
JeRS- E ABUJA JUDICIAL DIVISION
( HOLDEN AT ABUJA
i\ il SUIT NO: NSHC/LP/2C/2020
N APPEAL NO: CA/ABJ/CR/1340/2024
B
DAUDA YAKUBU..cuovuerirnsivensssnsssssssassasess APPELLANT/APPLICANT
AND
THIE S DT usssssivsassiisisscassiassssssnieiissisonisisii RESPONDENT

WRITTEN ADDRESS IN SUPPORT OF MOTION ON NOTICE
INTRODUCTION
Written Address in support of the Appellant/Applicant’s Motion on Notice

praying the honourable Court the Orders on the face of the Motion paper.
The said Motion is supported by an affidavit of 10 paragraphs deposed to
by one Dorcas Ogbadu, a litigation secretary in the law firm of the
Appellant/Applicant’s Counsel. Also exhibited to the affidavit are 4
documents marked Exhibit A" — B? respectively. The Appellant/Applicant
relies on all the paragraphs of the said affidavit, particularly paragraph
thereof and on the said Exhibits A'-B? in the argument of this Application.
ISSUE FOR DETERNMINATION

It is our humble submission that the sole issue for determination in this

application is: “Whether the Appellant/Applicant has satisfied the
requirements of the law for the grant of this application having regards
to the facts and circumstances of the Appeal”?

LEGAL ARGUMENT

My lords, by virtue of Order 8 Rule 6(2) Court of Appeal Rules 2021
the Appellant/Applicant has 15 days within which to compile and transmit
Additional Records of /\ppeal upon receipt of the Records of Appeal. The

~

‘::ijgt‘AKellam/Applicant also has 45 days upon service of the Records of

/}/%4 Page 8
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3.2

3.3.

3.4,

Appeal to [ile and serve his Appellant Brief ol Argument. We refer your
lordships to Order 19, Rule 2 of the Court of Appeaf Rules 2021.

My lords, by virtue of Order 6, Rule 9 (1} and Order 25, Rule 2 of the Court
of Appeal Rules, 2021 this honourable Court has the powers to enlarge
time within which the A ppellant/Applicant may be allowed to compile and
transmit his additional Records of Appeal and to file and serve his
Appellant’s Brief of Argument, as well as deem the Appellant’s additional
Records of Appeal which have already been compiled and transmitted and
his Brief of Argument which has already been filed and served as having

been properly filed and served; the necessary fees having been paid.

My lords, we respectfully submit that the reason why the
Appellant/Applicant could not compile and transmit the Additional
Records of Appeal within the stipulated time frame under the rules of this
honourable Court was because the Appellant/Applicants current Counsel
only got briefed {pro bono) after the delivery of the judgment of the lower
Court (i.e. Exhibit A%} in Suit NO: NSHC/LP/2C/2020: The State v.
Dauda Yakubu and did not readily discover that the documents contained
at pages 15-18 of the Records of Appeal are not the complete documents
admitted in the lower Court as Exhibit P3 (the Confessional Statement of
the Appellant) and also not in the exact form in which they were tendered.
And by the time the Appeliant’s Counsel discovered this grave omission,
the time limited in the Rules of the Cowrt within which to compile and
transmit additional Records of Appeal has elapsed.

We refer your lordships to paragraphs 7 and 8 of the Applicant’s affidavit
in support of this application.

My lords, it is upon the discovery of the omission of vital/relevant exhibits

that the Appellant/Applicant has brought this application for extension of

- —— Aman
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3.5,

3.6

3.7.

3.8

1

time to compile and transmit Additional Records of Appeal and to deem

same as having been properly compiled and transmitted.

It is submitted my lords that the Appellant’s additional Records of Appeal
bears on the Appellant’s Brief of Argument and it is necessary for the just
and effectual determination of the Appellant’s appeal before the
honourable Court, {See paragraphs 8(b)}(c) & (f) of the Applicant’s
affidavit in support of this Motion on Notice).

In FRN v USENI & ORS (2020) LPELR-52349 pg 4 para E-F, THIS
Court held per Bayero, .ICA, thus: P

“The requirements for the grant of an application for extension
of time fo compile and transmit the record are good and substantial
reasons for the failure to compile and transmit the record within
the prescribed period see order 6 Rule 9(1) of the Rules 0_{ this
court 2016.”

1

In AHIAKWO v EMELlI (2022) LPELRO0-57465(CA) paras E to A pg.
12 - pg. 13, this Court held thus:

“All judicial discretion must be exercised according to common sense
and justice, What is pertinent is that in the exercise of the discretion the
issue of achieving substantial justice is pammou;:t. The attitude of the
appellate court is fo allow records alrendy compiled to come properly
before the court in the interest of substantial justice so that the appeal
will be considered on its merit and determined. This augurs with the spirit

of avoiding adherence to undue technicality that will cause injustice”.

My lords we most humbly submit that the Appellant/Applicant, in
paragraphs 7 and 8(a)-(g) of the affidavit in support, has evinced good and

substantial reasons for the grant of this application. And we urge your
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